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World Peace through World Trade 


BUS. ADM, 
LIBRARY 


= z/ Tribute to Thomas J. Watson 
“Al 
Aéé 


For many years, the faith inherent in the belief that world peace 
could be attained through world trade has kept that belief flying as 
a masthead over the International Business Machines Building in 
New York City. During World War II, faith in the hearts of 
Americans made them salute the courage that held this belief above 
the strife of a city engaged in winning that War. 

In 1950, the belief that a way to world peace is through world 
trade becomes the watchword and the program of the International 
Business Relations Council of the American Arbitration Association. 
It will endeavor to alert American business men in the United States 
and overseas to their full responsibility in helping to make world 
trade a vital channel and a safe route for world peace and security. 

On May 16th, the first World Peace through World Trade 
Dinner will be given in New York on the Starlight Roof of the 
Waldorf-Astoria Hotel in honor of the champion of this idea— 
Mr. Thomas J. Watson, Chairman of the Board of International 
Business Machines Corporation. It is especially fitting that a great 
soldier and educator like General Eisenhower should sound the 
keynote putting this idea into action throughout the world, as a 
tribute to Mr. Watson; and that a progressive educator like Dr. 
Ralph C. Hutchison, President of Lafayette College, should give 
this idea a new place in education in which Mr. Watson is so firm 
a believer. 

On this occasion, Mr. Watson will be presented with an award 
symbolizing the idea of World Peace through World Trade. 
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The American Pattern of Arbitration 


Institutes or Schools of Arbitration 


Frances Kellor 


First Vice President, American Arbitration Association 


In a preceding article entitled “The Need for Organized Educa- 
tion,” the closing paragraphs raised the question what direction edu- 
cation, research and training in arbitration should take in order firmly 
to integrate arbitration as an element in American life. 

This second article undertakes to state in what way arbitration 
is peculiarly and particularly a way of life and then to set forth the 
need for Institutes or Schools of Arbitration, primarily for training 
the youth of the country in the precepts, principles, philosophy and 
practice of arbitration as Americans conceive it as a way of life and 
as a future social institution important to the welfare of the United 
States. 

* * * * * 

Arbitration in America is different from that in any other country. 
It is peculiarly American in that it is wholly voluntary and highly 
individualistic, depending upon the independence, self-determination 
and self-reliance of the individual and not upon laws, regulations or 
controls outside of the individual. It is one of the enduring evi- 
dences of remaining untrammeled human rights and liberties. 

Arbitration is organized as part of the social system of America 
and not as part of its legal system. This separation from the Eng- 
lish pattern began in 1768 when the Chamber of Commerce of the 
State of New York set up the first commercial tribunal composed 
of business men. It is firmly set in the fundamental life of Ameri- 
can economic institutions as part of the American free enterprise 
system, expressing in the highest degree the freedom of the indi- 
vidual within that system. 

Arbitration is peculiarly American in that it is both a national 
and international policy and is, therefore, held to be an essential part 
of the structure of peace and security within the nation and in Ameri- 
can foreign relations. It has obtained generally in the Western 
Hemisphere under American leadership since the signing of the Jay 
Treaty in 1794, 
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It is also an integral part of the spirit of America—of its sense 
of freedom, adventure, experiment, inventiveness, self-reliance and 
self-determination. It is an attitude of mind expressed in a friendly 
spirit of cooperation in thousands of commercial and labor contracts 
and in financial and other economic relations by which men bind 
themselves to settle their differences amicably and expeditiously 
through their own efforts and in their own and in their country’s 
interest. 

Arbitration as it has come down through American belief and 
tradition is a way of life that should be taught to the youth of Amer- 
ica if it is to be of enduring benefit to the United States in its future 
national and international progress and development. 

America today possesses the only national and international organi- 
zations for the systematic development of arbitration as impartial 
institutions devoted to creating a science of arbitration, and to mak- 
ing its services available to all of its people, regardless of their race, 
creed, color or station, wherever and whenever they are in conflict 
or controversy. Through these organizations, American arbitrators, 
standards, arbitration machinery, procedures and services are pro- 
vided at low cost to any persons who voluntarily require such 
facilities. 

However, the organization of arbitration facilities in the United 
States has outrun the available knowledge of the subject and the 
“know how” of its application to everyday affairs. Training in its 
usage has not kept pace with the necessity for its service. Integra- 
tion in the thought of the nation has not kept pace with its practice. 

In 1926, the founders and directors of the American Arbitration 
Association set about the task of creating a national system of com- 
mercial arbitration that was to combine facilities, administration and 
education. This system was created for the convenience of Ameri- 
can commerce and industry and constitutes a permanent, nation- 
wide tribunal for American contracting parties. It was the first 
concept of the systematic organization of arbitration as a science of 
pacific settlement. 

The first step was the organization of national facilities, called 
Commercial Arbitration Tribunals, in most states of the Union with 
a competent panel of arbitrators to serve in them. This National 
System has since grown into inter-American, Canadian-American 
and international trade systems. These systems are now called the 
combined Western Hemisphere Systems of Commercial Arbitration. 
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They serve Americans, Latin-Americans and Canadians in their 
trade relations and have combined panels of approximately 12,000 
members. 

The second step was the organization of educational facilities in 
the form of technical instruction for the development and use of 
these systems and for public education. Considerable progress has 
been made in the way of providing guides, source material and 
manuals. 

Scarcely had these steps been taken, when labor arbitration as- 
sumed very real importance in the United States. In 1937, the Asso- 
ciation organized a System of Voluntary Labor Arbitration Tri- 
bunals, patterned upon its Commercial Systems. With the advent of 
the second World War, and the establishment of the National War 
Labor Board and consequent acceptance of arbitration in the settle- 
ment of disputes during the period of the war, collective bargaining 
agreements containing arbitration provisions greatly expanded and 
labor arbitrations commanded the services of an ever increasing 
group of labor arbitrators. 

Two World Wars thrust upon the United States a leadership in 
international affairs which brought international arbitration to its 
doorstep for consideration as a part of the American way of life. 
The Association then undertook the expansion of its Western Hemi- 
sphere concept of commercial arbitration to overseas trade and com- 
merce. It organized the International Business Relations Council, 
with representatives in 42 different countries, for the advancement 
of arbitration overseas, and it established facilities and services in 
the United States for the settlement of international trade disputes. 
The Association also entered into arrangements with commercial 
organizations in other countries for the mutual use of their respec- 
tive arbitration facilities and for the advancement of the knowledge 
and use of arbitration. 

Through these five undertakings—national, inter-American, Ca- 
nadian-American and international commercial arbitration systems 
and a national labor arbitration system—the American Arbitration 
Association has created widespread arbitration facilities in an en- 
deavor to make arbitration a way of life for Americans and for all 
persons with whom they trade. 

That arbitration has not been fully accepted as an American way 


1See Foreign Trade Arbitration Clauses and Services, obtainable from the 
American Arbitration Association. 
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of life is primarily because of the failure of education to bring it 
to the youth of the country. There is also the fact that facilities 
for arbitration in the United States have far outrun training and 
equipment of men to handle them. Many young men come into 
business and labor relations faced with acute problems of conflict 
and controversy, or with agreements requiring skill and knowledge 
in their application without knowledge of the simplest principles or 
application of arbitration. 

Educational facilities have not been as completely and scientifi- 
cally organized as have been the Tribunal facilities and their admin- 
istration. For example, panels of arbitrators do not receive com- 
plete instruction for the conduct of their office, commensurate with 
the powers conferred upon them by contracting parties, finally to 
dispose of valuable property and rights. 

Nor is the public much better informed as to the meaning, pur- 
pose and scope of arbitration. While the public generally has a 
vital interest in the maintenance of peace at home and abroad, the 
facilities and techniques for attaining it are hardly familiar. 

Instruction in labor arbitration is still experimental and explora- 
tory. There has been little exchange of views as to what should be 
taught or how it should be taught, what principles and philosophy 
and practice are of enduring benefit to the community and which 
are transitory. The literature, while adventuresome and excellent 
in many respects, remains confusing to the lay mind, for there is 
no generally recognized textbook in general use. The student often 
comes out of college confused as to the place and power of arbi- 
tration in labor relations, or how he is to proceed should he be faced 
with the settlement of controversies in his calling. 

It is also significant that in the many cultural and educational 
undertakings in the field of international relations, there is an almost 
complete absence of any reference to the prevalence of controversy 
and amicable measures of settlement. Arbitration is a stranger in 
this realm of instruction and discussion. 

In no other subject of such importance to both national economy, 
human tranquillity and international peace and security has there 
been such an absence of research as in the field of controversy and 
arbitration, and, therefore, such a paucity of sound literature and 
source material for their teaching. There is no complete history 
of arbitration; no recognized textbooks; and no organized body 
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of knowledge on arbitration that is the subject of scientific assem- 
blage, analysis and documentation. 

While controversy itself is accepted as a human phenomenon 
which has possibilities for progress and good as well as for evil, 
research has not been applied to a study of the origin of contro- 
versy, its kinds and manifestations, nor at what point or level con- 
troversy becomes a menace instead of a benefit to society. Its im- 
portance in labor relations is becoming more apparent in the drift 
toward socialistic forms of government, while in commercial rela- 
tions the growing burden of the cost of controversy is a challenge 
to commercial welfare. The application of arbitration as a method 
of control would be better understood and more intelligently taught 
if controversy and amicable methods of settlement were made the 
subject of more intelligent and exhaustive research. 

If, as appears to be true, the more general acceptance of arbitra- 
tion as an American way of life is of high importance to the preser- 
vation of American institutions as we now know them, then it is 
the youth of America that must be taught to know and use arbi- 
tration as part of their heritage and daily living. 

In what way then can arbitration be taught? Where can Ameri- 
cans of tomorrow learn about arbitration as an American way of 
life? 

In 1940, when the American Arbitration Association was made 
Administrator of the Motion Picture Arbitration System under a 
Consent Decree and was given the responsibility of setting up and 
administering thirty branch offices with their staffs, it held a School 
of Arbitration which their managers attended. It also held confer- 
ences of members of Panels in many of the thirty cities where 
branch offices were located. To this instruction, the Association 
attributed in great measure the smooth running of that System, with 
satisfaction to the Government and the Industry. 

Out of this experiment has grown the idea of Institutes or Schools 
of Arbitration, to be established as an educational unit in institu- 
tions of learning, or to be attached to such institutions. This would 
provide an educational background, a faculty, organized courses of 
instruction and the benefit of other educational activities in such 
institutions of learning. Institutes or Schools of Arbitration would 
be charged with the responsibility for planning systematic courses 
of arbitration in the institutions to which they are attached, with 
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the introduction of arbitration in other established courses of study, 
with planning the instruction of teachers of arbitration and with 
the general advancement, through conferences and extension work, 
of instruction in arbitration. 

The youth of America, upon its emergence from institutions of 
learning, finds itself in many positions where arbitration plays a 
part as a way of life. It is from the viewpoint of these functions 
that training should be undertaken as indicated by the following 
outline : 


Contracting Parties. Thousands of collective bargaining agree- 
ments provide for arbitration. These provisions are of every kind 
and variety—some good, some bad and some useless. Their failure 
of execution may mean a strike or a lock-out. These men want to 
draw good agreements, to know how arbitration works. Manage- 
ment and unions would supply a very considerable body of students 
for practical courses. 

Thousands of commercial contracts carry arbitration clauses that 
commit their signers to arbitration and to forego litigation. These 
contracts, in their application and interpretation, often raise con- 
troversies that involve service, commodities, rights and concessions 
of great value and dispose of very considerable amounts of prop- 
erty. Commitments are often taken lightly without full knowledge 
of the risks or obligations which contracting parties should know 
more about. 


Arbitrators. Thousands of men act as arbitrators in the service 
of state and local mediation boards and on the Panels of the Ameri- 
can Arbitration Association and of trade associations. Law offices 
employ many other persons to act as arbitrators. These men are 
conscientious; they want above all else to be fair and just; they 
want to know more about the duties and powers of their office; they 
offer a very fertile group for general and technical instruction. 


Labor Officials. Millions of new members of labor unions are 
looking to leadership from men who are conscious of their lack of 
practical instruction in this field. Labor schools are looking for help 
in planning and presenting courses that will fill this need. 


Personnel Managers. New elements have entered into this field. 
Personnel Managers have increased in number; grievance machinery 











ot! 
do 


tri 


co 
ca 


thi 
me 








The American Pattern of Arbitration 9 





has become frequent and complicated ; labor-management committees 
are on trial in many plants. Disputes are among the problems they 
must deal with. Leaders are looking for information that will help 
them with the ever-increasing new aspects of the relationship be- 
tween management and labor. 


Lawyers. Lawyers are engaging in a new practice of arbitration 
with which they are as yet somewhat unfamiliar. They represent 
clients in tribunals; they draw arbitration provisions in contracts; 
they serve as arbitrators; they draft arbitration laws; they sit as 
judges before whom appeals are taken under arbitration law; they 
settle innumerable controversies in their offices. They, more than 
any other group, need instruction in the practice of arbitration. 


Other Professional Men.. Engineers, architects, accountants, 
bankers, credit men, all at some time or other have an interest in 
arbitration. Engineers and architects arbitrate nearly all of their 
controversies. The building industry is committed to its use. 
Bankers and credit men face the question when a controversy in- 
volves credit. A general course on the practice of arbitration would 
appeal to members of credit and foreign departments, especially 
where bankers operate or control industries in which controversies 
may arise. 


Trade Association Executives. Many executives and their com- 
mittees on arbitration are confronted with all kinds of problems; 
some of them have arbitration proceedings which they conduct with 
inadequate knowledge. 


Government Officials. Treaties, agreements, arrangements and 
other undertakings among governments provide for arbitration. So 
do economic institutions set up by governments to facilitate trade, 
transportation and commerce. The administration of these agree- 
ments and institutions set up under them is becoming increasingly 
complex. Foreign service representatives of the United States are 
called upon to settle disputes and to proceed under these agreements. 
It is intelligent to process government officials in these duties for 
they are called upon not only to execute but to draft such agree- 
ments and it is important that they know about arbitration in Amer- 
ica and in other countries. 
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Corporation Officials. New problems constantly face corpora- 
tions, particularly those engaged in international trade. Not only 
are there new and different trading regulations, but the trend of 
governments to usurp the field of trade presents new problems. 
Representatives of engineering, contracting, oil and financial con- 
cerns are undertaking vast enterprises in the development of back- 
ward countries. It is necessary to reach these young executives and 
give them some knowledge of arbitration, if they are to meet and 
solve successfully the differences and controversies which will arise 
in the course of their work abroad. 


Exchange Students. American institutions of learning have many 
thousands of foreign students learning American ways and tech- 
niques, but American arbitration is not taught as one of these sub- 
jects. It should be included in courses and be designed especially for 
foreign students as a way of American and international life. 


Public Relations and Research Counsels. A very considerable 
number of men are now giving advice and counsel on public relations 
in which the settlement of controversy plays an important part and 
instruction in arbitration might be helpful to many of them. 


An outline of Training Courses for students and teachers and de- 
velopment of research and plan of organization will be presented in 
the next issue of the Journal as the third and final article of the 
series, “The American Pattern of Arbitration.” 
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Let’s Stop Attacking the Courts 
In the Name of Arbitration 


A prominent jurist, speaking of the growth of arbitration, is re- 
puted to have said recently: “Arbitration is growing because courts 
are ponderously slow, and if it continues to spread, the courts will 
be to blame.” 

This was not said in the time of Lord Coke but in the reign of 
democracy in America, at a time when the individual is encouraged 
to use his freedom, initiative and right of self-determination as a 
bulwark against throwing all of his burdens upon the State or upon 
the courts. 

For very nearly a quarter of a century, the idea that arbitration 
was only justified as a means of relieving court calendars, or existed 
only by reason of the law’s delays, has been steadily giving way to 
the idea of arbitration as a way of American thinking and as a way 
of American life. The idea that arbitration is a social institution of 
importance to this nation is steadily advancing. Within the range 
of this idea, lawyers have been developing a new practice of arbitra- 
tion through their appearance in arbitration tribunals and through 
their adoption of the techniques of amicable settlements. This prac- 
tice of arbitration by so many members of the bar of course implies 
no limitation upon their practice of law in the courts. 

The provision for arbitration in over eighty per-cent of the col- 
lective bargaining agreements surveyed by the United States Depart- 
ment of Labor, to cite one example, does not arise out of dissatisfac- 
tion with the courts, for in many instances the courts have no juris- 
diction. It arises out of the new concepts of human relations and 
out of devising new ways by which men may work together without 
placing the burden of excessive costs or other burdens upon society. 

Let us then cease attacking the courts in the name of arbitration, 
but rather strengthen the friendship between law and arbitration in 
the troublesome times of controversy which may lie ahead. 
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The Status and Expendability 
of the Labor Arbitrator: A Symposium 


The Labor Arbitrator: David L. Cole, Member of the law firm of 
Cole, Morrill and Nadell 


The Management Attorney: Jesse Freidin, Member of the law firm 
of Poletti, Diamond, Roosevelt, Freidin 
and Mackay 


The Labor Economist: Eli L. Oliver, Labor Bureau of the Middle 
West 


At the annual meeting of the National Academy of Arbitrators in 
January, 1950, Vice-President David L. Cole, as a pioneer in the 
field and one of the nation’s foremost labor-management arbitrators, 
was requested to present his views as the leader of this symposium. 
He submitted his paper in advance to two of his colleagues, Jesse 
Freidin and Eli L. Oliver, who also have had long experience, 
throughout which they demonstrated amply their earnest advocacy of 
labor arbitration. Messrs. Freidin and Oliver were asked to par- 
ticipate as spokesmen for management and labor respectively, and 
through a full and frank discussion the subject was explored thor- 
oughly. Unfortunately, space limitations make it impossible to re- 
print the papers in full. However, these are the highlights of the 
symposium, extracted and presented here through the courtesy of 
the three participants. 


David L. Cole 


While the economy as a whole profits from the substitution of 
arbitration for economic jungle warfare, the chief beneficiaries are 
the parties themselves. It follows that management and labor should 
be most jealous of the success and well-being of arbitration. The 
character and value of arbitration hang largely on the behavior and 
attitudes of the parties whom it is serving. Let us examine some 
reflections of their attitudes and behavior. 

Much that is said and done by parties to arbitrations strikes me 
as thoughtless and short-sighted. I would say in fact that a number 
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of their activities are bound to bring discredit to this process and to 
undermine it. Far too many labor and management critics are indif- 
ferent to the consequences of their criticism. If they would frankly 
study the causes of the things they complain of, they might well find 
that the trouble lies either in the deficiencies in the agreements or 
submissions they negotiate, or in their failure to reach understandings 
as to the nature of the arbitration they should have. 

No brief is held for the incompetent or dishonest arbitrator. The 
sooner he is eliminated, the better it will be for arbitration. Nor am 
I concerned over the changes in arbitrators and the search for men 
who are either technically, philosophically or ‘psychologically suited 
to the industry or the parties. 

One of my objections is to the attitude of certain parties that they 
are dispensing largesse when they engage an arbitrator and that they 
have the right to expect special consideration in return. The corol- 
lary of this initial approach is the blacklisting of arbitrators who do 
not give the complaining party the victories it seeks. A subhead 
would include the unions and management groups which keep box 
scores and favor or condemn an arbitrator not on the basis of the 
merits of his several cases but on the ground that he has rendered 
more decisions in favor of labor than the other way around or vice 
versa. Such approaches and threats to arbitrators are distinctly 
offensive and insufferable. 

The more serious criticism of our critics is their failure to realize 
that many of their complaints about arbitration are the result of 
their own behavior, and that the repetition of such complaints is 
certain to lead to its deterioration rather than to its improvement. 
It is obvious that self-respecting arbitrators will not rush into print 
to defend themselves against direct or implied attacks on their ability, 
judgment or integrity. No similar restraint has as yet been accepted 
by employers or unions or their spokesmen. Thus, at the very 
threshold we have a most unequal kind of conflict. 

Underlying much of the criticism of arbitrators and of arbitration 
is the zest for victories. I need not emphasize that labor arbitration 
involves conditions under which people must continue to live together. 
This in itself raises delicate problems, made more difficult by the 
courtroom type of technique in which each party, seeking primarily 
to win his case rather than to find a sound solution, withholds both 
information and guidance from the arbitrator, 








14 The Arbitration Journal 





Most contracts and arbitration submissions contain no standards 
or rules by which arbitrators may be guided. Moreover, in most in- 
stances there is not even an agreement between the parties that such 
standards or rules are proper or necessary. There is no basic under- 
standing as to whether arbitration is strictly a judicial process or in 
the nature of an extension of collective bargaining seeking what has 
been called the fair “area of acceptability.” Yet an antagonist does 
not hesitate to find fault with awards because the arbitrator has not 
adhered to the rules or type of approach which that party had in 
mind but had failed to persuade the other party should be included 
in their agreement. 

It is perfectly plain that in such circumstances the parties should 
carefully screen the arbitrators nominated for their case and select 
one whose general philosophy and capabilities meet with their ap- 
proval. They must certainly know that when they impose no restric- 
tions and furnish him with no guides he is left in the position where 
all he can do is to apply his best judgment to the facts and argu- 
ments they present. 

Unions and some employers have criticized arbitrators because 
they make rulings merely sustaining or rejecting their positions. 
They say this is bad because it does not promote collective bargaining. 
On the other hand, arbitrators are criticized for not being more 
judicial and simply ruling directly on the issues presented. Not in- 
frequently, however, advocates of this judicial approach take liberties 
with arbitrators which they would not think of taking with judges. 
After all, the arbitrator wears no robes, has no bailiffs, and neither 
by tradition nor law may he punish offenders for contempt. 

Arbitration has been publicly attacked from time to time by large 
and important segments of industry. The wide circulation and 
prominence of some of these statements would seem to foreshadow 
a bleak future for arbitration, were it not for the fact that the con- 
stant growth and enlarged use of voluntary arbitration proves the 
contrary. 

It should be self-evident that as a product of voluntary action 
arbitration will assume and maintain only the tone and character 
which the participants give to it. If arbitrators are constantly dis- 
paraged, or if they are subjected to a general feeling of instability 
through pressures, blacklisting or threats, the unavoidable conse- 
quence will be a serious impairment of the dignity and respectability 
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of arbitration itself. As I have said, no case can be made for arbi- 
trators who are unable to meet the necessary ethical or competency 
standards. I am concerned with the elimination or discouragement 
of competent, conscientious men because frankly, I do not believe 
they will be easily replaced. After all, the experience which would 
qualify an arbitrator would normally come from work either on the 
side of an employer or a labor organization, but such experience may 
tend to disqualify the person before he is permitted to act. 

To sum up, I think most of the criticism comes from disgruntled 
participants who when they lose not only yell “kill the umpire,” but 
really do their best to kill him. Or worse, some seem to have under- 
taken to kill the game in order to get rid of the umpire. Very few 
of these critics will admit that if they want more certainty in arbi- 
tration methods it is up to them to work out rules or other binding 
directions to govern the arbitration. Nevertheless, despite their own 
shortcomings in working out the underlying agreement or submis- 
sion, they feel free to hold the arbitrator to account if he does not 
meet the rules or standards which that party unilaterally advocates. 

I must add, in fairness, that most of what I have said has not been 
the result of personal experience. It would be exceedingly unfortu- 
nate if the impression were left that most employers and unions 
concur in what the extreme critics of arbitration have said or done. 
The extended and constantly enlarging use of voluntary arbitration 
and the acceptance of the awards which have been made are the best 
proof of how management and labor as a whole feel about this 
institution. 

Jesse Freidin 


Arbitrators have become expendable in the process of giving status 
to the institution of arbitration. Our declaration merely recognizes 
what is the common observation: that when one or both parties are 
dissatisfied with an arbitral experience, they do not abandon resort 
to arbitration, they merely refer future differences to another arbi- 
trator. 

The thesis that I shall try to support in this discussion is that 
expendability must continue to be an occupational hazard if arbitra- 
tion as we know it is to survive. The use of the word “expendable” 
does not conceal the fact that what we are really speaking of is a 
process of selectivity. 
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It seems to me to have been inevitable that the parties to labor 
disputes should have engaged in some mechanic of selection. It was 
inevitable for at least two reasons: first, because of all persons en- 
gaged in the making of decisions that affect important interests, the 
labor arbitrator alone must assume personal and exclusive responsi- 
bility for his award—he has neither statute, nor standards furnished 
by the parties, nor a body of established doctrine to which he can 
assign responsibility for his conclusion. He has only his naked 
judgment. Unlike judges or administrative officials, or even com- 
mercial arbitrators, he cannot relieve himself from pressure by im- 
personalizing the process through which his decision is reached. 

This gains additional significance in light of the second reason— 
that it is the natural disposition of nearly all parties to nearly all 
controversies to win. If we are to approach our subject with com- 
plete candor, I don’t think we can ignore the fact that each side will 
do its utmost to win a favorable award. 

The multitude of arbitration awards over the last five or six years 
has put unions and employers in a position to exercise more of an 
informed judgment regarding the acceptability of a particular arbi- 
trator. They have become, as we were bound to expect they would, 
more selective in judging the total competence of a given arbitrator— 
competence, not in any abstract or scholastic sense, but in terms of 
the specific issues of the immediate case. Arbitrators have had op- 
portunity to demonstrate their fitness, unions and management a 
chance to judge the qualities of those who are to make decisions 
affecting social and economic interests of great magnitude. And no 
compelling reason can be offered as to why arbitrators should be 
exempt from this continuous process of critical reappraisal. 

I think, then, that we must conclude that so long as we intend to 
leave with the parties the right to choose who is to act as the arbi- 
trator, expendability of those not chosen is to be considered as an 
inherent characteristic of the arbitrator’s profession. 

Mr. Cole criticized the critics of arbitration by saying that the 
absence of standards and guides to serve as restraints upon the 
arbitrator is the fault of the parties. But I submit that he proceeds, 
uncharacteristically, on the illusory premise that there exist standards 
that can effectively limit the area of decision. I believe that given a 
free market economy, the nature of the issues precludes any hope of 
agreement on criteria by both labor and management, since if it were 
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possible to set precise limits the parties presumably would be able to 
apply them and thus resolve their own dispute. The solution to such 
questions rests ultimately, I think, upon ethical and moral considera- 
tions and not upon premises founded upon some eternal truth. 

The personal judgment of the arbitrator plays a dominant role in 
arriving at the award. The parties must, then, if the institution is 
to survive, remain free to choose arbitrators whose personal judg- 
ment they trust, respect and regard as favorable to their position. 
Mr. Cole acknowledges the right of the parties to engage in this 
process of selection, but this acknowledgment he puts in the abstract. 
What I think he has overlooked is that the essence of the right to 
select and to reject, which he concedes, is the expectation of winning, 
which he condemns. 

I would agree with Mr. Cole that the box score is a bad basis of 
choice. But while Mr. Cole doesn’t come right out and say so he 
intimates quite plainly that he disapproves of the parties’ use of their 
right of selection if that use is frankly predicated upon securing a 
victory in the particular proceeding. This disapproval I believe is 
unjustified for there being no standards, the only means available 
to me to reduce the uncertainties that inhere in arbitration is the 
right to reject an arbitrator whose past decisions appear to foreclose 
the possibility of victory in the particular case. 

It seems to me obvious that when the result in an important arbi- 
tration depends so largely upon the person of the arbitrator, the 
test of his selection must be one which measures his views. This 
I submit is not the crude box score system and is not entitled to 
censure. It appears to me to be a restrained exercise of the right of 
selection and one calculated to preserve arbitration because it under- 
takes to do what the available standards are not capable of doing— 
to limit the hazards of arbitration in a rational manner. If employers 
and unions were not free to select or reject arbitrators on the basis 
of principles or views embodied in earlier awards, they would be 
loathe to subject themselves to the even larger risks which arbitra- 
tion would then involve, and the system of arbitration itself would 
suffer. 

There is one further aspect of Mr. Cole’s paper that I think war- 
rants a comment. In his dressing down of the critics he has made 
no distinction between criticism directed against the arbitration of 
contract terms and criticism directed against the arbitration of griev- 
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ances. I suggest that there is a considerable difference which ought 
to be observed in evaluating this discussion, for in contrast to re- ( 
solving a dispute over basic contract terms, the disposition of griev- 
ances generally allows much less room for the play of personal judg- 
ment. It is in this area of grievances that labor arbitrators may have 
contributed to their own expendability. For in the stipulations of 
the agreement the parties have provided standards that, at the least, 
sharply limit the area of discretion. This is, in any event, the way 
most parties think of their agreement. Criticism comes when the 
arbitrator chooses (as some do) to think of it differently, as a vehicle j 
to carry forward his personal concept of cooperation. 
It is undoubtedly true that the pragmatic view would result in far 
finer industrial relationship if the parties themselves viewed their 
relationship as one of trying to understand and meet the needs of 
the other, and if their jointly held view of cooperation happens to 
coincide with the arbitrator’s, and if they are willing to waive or 1 
accept a modification of the terms of their contract to reach that ; Ss 
result. But the plain fact is that these are big “ifs.” Many em- , 
ployers and unions have not yet been educated to such an ad- t 
vanced outlook, and cooperation sometimes means three different 
things to the three different parties to the proceeding. However long 
a collective bargaining relationship has existed, a collective agree- 
ment is more often than not regarded as fixing rights and obligations, ; 
and the parties consider that they have a right to expect the arbitra- i t 
tor to look at it the same way. Against such a background, for the it 
arbitrator to treat their agreement differently upon demand of only i i 
one of the parties, who will urge such an enlightened view in one b 
case but oppose it in another, undermines confidence in the agree- 
ment, the arbitrator and the arbitral process. ‘ 
This view, frequently springing from the desire, particularly on 
management’s part, to reduce uncertainty in the future administra- 
tion of the contract by being able to rely on the dogma that like cases 
ought to produce like results is, I think, one of the compelling 
reasons why many representatives of management have urged that 
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precedent. Arbitration need not be assimilated to the judicial proc- 
ess; as a separate process, its procedures should be developed in the 
light of its own peculiar functions. 

In the final analysis of this question of expendability, what we 
face are two conflicting claims to security. The arbitrators, on the 
one hand, complain that management and labor, by the exercise of 
their power to select and reject particular arbitrators in particular 
cases, have been expending them unnecessarily, thereby seriously 
diminishing their security. Management and labor, on the same side 
this time, protest the radical implications in the arbitrator’s com- 
plaint. They point out that to deprive them or to limit by censure 
their right of selection imposes upon them risks of unlimited dimen- 
sions. What is more, they object to a policy of reducing Peter’s 
security in order to increase Paul’s. 

How the conflict is to be resolved, I do not know. I suspect that 
it may be irreconcilable. But this I do believe—if we are to have a 
system of voluntary arbitration, we must preserve not only the rights 
of the parties to accept or reject arbitration, but their right as well 
to accept or reject arbitrators. The two will stand or fall together. 


Bli L. Oliver 


Mr. Cole’s discussion of partisan objections to arbitrators seems 
to me to be composed of three major indictments. Mr. Cole feels 
that the parties are not properly respectful of arbitrators in many 
instances and that they manifest their lack of respect in a variety 
of ways. He feels that they are too greatly possessed by the desire 
to win and that their attitudes toward arbitrators are too much domi- 
nated by the consideration of whether or not they have won in past 
arbitrations. He seems to feel, further, that the parties are too criti- 
cal in the matter of rulings or standards in arbitration awards. I 
assume that these comments are applied, whether equally or not, to 
both labor and management. 

With respect to most of these things, of course I can speak only 
for myself. From that necessarily narrow viewpoint, I must say 
that I cannot plead guilty to having less respect for arbitrators than 
for judges, and that I do not think the arbitration process would be 
improved if arbitrators possessed the power to compel respect or to 
punish disrespect in arbitration proceedings. 
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With respect to the second count in his indictment, I feel that 
Mr. Cole has perhaps misunderstood the attitude of those labor rep- 
resentatives who seem to be determined to win in arbitration pro- 
ceedings. Especially in disputes relative to changes in agreements, 
we are functioning in what is the most critical area of social conflict, 
the employer-employee relationship. This is an area of rapid and 
dynamic change. During the last thirty years, while the process of 
arbitration has been developing, not only have real wages of Ameri- 
can workers risen rapidly and their working conditions greatly im- 
proved, but labor organizations have also succeeded in extending 
their participation in control over large sections of their relationships 
with employers. It is certain that the pressure for improvement in 
this area, perhaps I may say for continued change in the same direc- 
tion, will continue; moreover, that pressure will probably intensify. 
Those of us who are involved in the arbitration of labor disputes are 
caught up in that very rapid change, whether we like it or not, and 
our conduct and our capacities must be judged in relation to that tre- 
mendous social flux. 

The United States as a nation is confronted with no more impor- 
tant domestic question than that of whether continued change in the 
area of employer-employee relationships is to be orderly, amicable 
and peaceful, or whether it is to be attended by bitter, antagonistic 
and violent conflict. The dynamic, fundamental changes occurring 
in the area of employer-employee relationships are to be found not 
only in the actual wages and working conditions, but also in the 
standards properly applicable in this field. Certainly the standards 
appropriate in 1919 would require drastic amendment to be satisfac- 
tory in judging of the conditions to prevail in 1949. I believe that 
an arbitrator, to be competent to deal with the conflicts developing in 
this field, must understand and accept the fact of very rapid change 
in the direction of improved wages and working conditions and 
higher status for the working people of the United States. Union 
proposals that were radical innovations ten years ago are now com- 
monplace; some of the drastic changes proposed today will be com- 
monplace next year. The arbitrator who considers himself a Rock 
of Gibraltar under such circumstances is not only expendable, he is 
endangering the future of arbitration. 

The process of arbitration may well be the major hope for avert- 
ing industrial conflict of a scope and character that might completely 
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undermine our basic institutions. Against that need and prospect for 
labor arbitration must be placed the simple fact that it is not yet ac- 
cepted as a method for settling labor contract disputes in any one of 
our basic industries—neither in coal, nor in steel, nor in the food 
industry, nor even in the railroad industry. 

To turn now to the matter of that “zest for victory.” In each 
arbitration the situation of the labor leader is this: He has per- 
suaded his membership to agree to the arbitration of very important 
questions. He knows that not only a vindication of his judgment 
but also the future acceptability of arbitration depends upon the out- 
come of these individual cases. He is fighting not alone for the 
laurels of victory but also for the future of this process for settling 
labor disputes. It is as clear to him as it must be to each one of you, 
that the future of arbitration in any one industry or in industry gen- 
erally depends primarily upon the ability and the character of the 
arbitrators and upon the reasonable justice of their decisions. 

Since we are thus dependent upon arbitrators, I should like to 
comment on some of the requirements for a good arbitrator as seen 
from the standpoint of labor representatives. Arbitrators, it seems 
to me, ought first to understand how to conduct a hearing in a man- 
ner that will not seriously antagonize the parties. More often we 
find arbitrators who either fail to understand or are contemptuous of 
economic and statistical evidence. Economic conclusions, to be of 
much value, must be close to actual facts and have a minimum mix- 
ture of theoretical abstractions. And the most disturbing phase of 
this problem is the matter of impartiality. 

I hope these general comments will not be misunderstood; very 
few arbitrators who serve in that capacity repeatedly have any of 
those shortcomings. But the rapid development of arbitration has 
resulted in some incompetent, inexperienced and unsuitable persons 
being selected to act as arbitrators, sometimes even in important 
disputes. I do not believe we can separate the question of the status 
of arbitrators from that of the processes by which arbitrators are 
chosen. 

While unions and managements do agree upon arbitrators in many 
cases, it is, I believe, still true that more arbitrators are designated 
by other processes or agencies. The method used by the Federal 
Mediation and Conciliation Service has been, I believe, reasonably 
satisfactory, in that it gives some range of rejection to each party 
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and yet assures the designation of an arbitrator. Other processes 
have been much less satisfactory. Appointments by mayors, for ex- 
ample, are too frequently guided, if not controlled, by local political 
considerations, and appointments of arbitrators by most state gov- 
ernments have the same defect. Appointments by judges seem often 
to be of the same character as the appointment of receivers in bank- 
ruptcy proceedings—a matter of favors to some lawyer who is 
thought to merit such favors. 

The most unfortunate thing about these situations is that the mem- 
bership of the average union does not distinguish between the follies 
and injustices of compulsory laws or other unwise arbitration pro- 
cedures and the normal process of voluntary arbitration. The union 
that has been slapped in the face by an arbitration board set up under 
one of the compulsory state laws or by some other incompetent 
authority is unwilling to agree to any kind of arbitration afterward. 
Thus, not only the opportunities for usefulness of competent and 
impartial arbitrators but also the possibility of development of the 
arbitration process are being undermined by the actions of state and 
local governments under compulsory arbitration regulations. 

Speaking from the basis of my own limited experience and my 
strong conviction that the process of arbitration must be protected, 
preserved and extended, I believe that anyone interested either per- 
sonally or as a public spirited citizen ought to do whatever is possible 
to eliminate such compulsory arbitration. Statutory standards for 
judgment are invariably static if not reactionary, and only excep- 
tionally are the governmental agencies operating under such laws 
able and willing to select fair and competent arbitrators. 























Eight Out of Ten 


Eight out of ten current labor-management contracts contain provi- 
sions for arbitration. So says the United States Department of Labor, 
after examining 1,500 agreements covering 3,000,000 workers.* 

Most prevalent among the types of arbitration machinery is the 
temporary, or ad hoc, board composed usually of three or more mem- 
bers. Slightly more than half of the surveyed agreements with arbi- 
tration provisions state that such boards should be set up whenever 
disputes arise which cannot be settled by customary grievance pro- 
cedures. In contrast, four per-cent of the agreements specify so- 
called “permanent boards” authorized to handle, on a more or less 
continuous or regular basis, arbitrable issues arising during the life 
of the agreement. 

Generally, the arbitrator’s job is to adjust issues arising out of 
interpretation or application of terms of the existing agreement. 
About one agreement in ten empowers him to determine disputes, 
such as general wage changes, not directly covered by the agreement. 
A scant two per-cent permit arbitrators, upon deadlocked negotia- 
tions, to decide the terms of new or revised contracts. 

According to the Department’s analysis, the prevailing practice for 
defraying the costs of arbitration is for the employer and the union 
to share equally the expenses involved. Almost three-fourths of the 
arbitration clauses fall into this category. Less than one per-cent 
require the party against whom the award is rendered to pay the 
entire cost of the arbitration, and most of these require that the 
award specify which of the parties is involved. 

Two-thirds of the agreements surveyed make some provision for 
the use of an impartial agency in the selection of an arbitrator when 
the parties themselves are unable to agree on a choice. In more 
than thirty per-cent of the agreements, the Federal Mediation and 
Conciliation Service is designated as the appointing agency. Among 
the state and local government agencies and private organizations 
also named, the American Arbitration Association is the most fre- 
quently called upon. 


* The full report appears in the February issue of the Monthly Labor Review, 
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Labor Arbitration in the News 


“Strikes Settled While You Eat” is the slogan of the new-style 
Stamford, Connecticut, Labor-Management Committee, reported by 
Jules Archer in This Week Magazine, January 8, 1950. Represen- 
tatives of Stamford’s three major unions and its leading industries 
break bread together twice a month at a Stamford restaurant to iron 
out infant grievances before they become full-grown disputes. Vot- 
ing with them equally on issues involving Stamford’s Labor-Manage- 
ment Citizens Committee are five representatives of the public—a 
Protestant, Catholic, Jewish and Negro clergyman and an educator. 
The Committee has won an enviable record for impartiality and, 
with it, the confidence of the three groups from which it draws its 
members. Termed “a far-seeing move” by Senator Irving M. Ives 
of New York, the Stamford Plan has in its scant three years of 
existence all but eliminated the threat of strikes by. all three groups 
agreeing that local cooperation through free and frank discussion is 
the most effective means of insuring industrial peace. 


Skill in handling grievances is being developed through a unique 
arrangement in the Deepfreeze Division of Motor Products Corpo- 
ration, North Chicago, Illinois. The Company recognized that if 
grievances are to be handled effectively on the foreman level, the 
shop steward as well as the foreman must acquire the know-how of 
settling them amicably. Transforming its belief into action, the Com- 
pany lent its encouragement to a course sponsored by the Interna- 
tional Association of Machinists and the AFL Ironworkers District 
Council, and sent its sixteen union stewards to a nine week “griev- 
ance clinic” conducted by the University of Illinois’ Division of Uni- 
versity Extension and Institute of Labor and Industrial Relations. 
The stewards met in a Company conference room, half an hour on 
Company time and the rest on their own time, and acted out worker 
grievances, learned about corporate and organizational structure from 
the personnel director, discussed techniques for preventing grievances 
and for dealing with the human relations problems confronting them 
in the shop, and were shown film strips illustrating more effective 
methods. 


A practice arbitration of a discharge dispute was presented at 
Hillyer College in Connecticut under the direction of the American 
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Arbitration Association and with Yale Law School Professor Flem- 
ing James as arbitrator. It was planned efficiently, given extensive 
publicity and the competitive spirit of the participants ran high—all 
making for a most successful presentation. Typical of the efforts at 
Hillyer to encourage training in practical business methods, it aroused 
editorial comment in the campus newspaper Callboard, as follows: 
“|. , it is right that the mock arbitration should come to Hillyer, 
and that we should be one of the few colleges who are moving ahead 
to bring actual business practice within college buildings. Long de- 
sired by far-sighted organizations like the American Arbitration As- 
sociation, we are not waiting for it to become vogue. We have no 
tradition but that of the pioneer. We must build a groundwork in 
the spirit of our times, and with the spirit of a pioneer, and we are 
doing just that. . . . We have only to use the desired future as 
the present in our College.” 


Wage dispute arbitration was dealt with by Stephen K. Galpin 
in the Wall Street Journal, January 7, 1950. It is a fact, said Mr. 
Galpin, “that throughout the nation hundreds of arbitrators have 
been setting wages during the past sixteen months of slowly slipping 
consumer prices.” Offering examples, he declared that “these wage 


fights got to arbitration because the negotiators had agreed in ad- 
vance that if they couldn’t get together, they would call in someone 
else to settle the scrap,” namely members of the expanding arbitra- 
tion profession. Terming the technique “simple,” he commended the 
description of it contained in the American Arbitration Association’s 
nine-page pamphlet, Standards of Practice. 


Ten thousand teamsters and truckers are voting on a proposed 
five-year contract with major trucking firms which would make 
grievances and biennial reopenings arbitrable. If by the end of June 
the parties fail to agree on wages and hours, New York’s Mayor 
O’Dwyer would be asked to appoint an arbitrator from among Rev- 
erend William J. Kelly, Samuel Rosenman, Professor Paul R. Hays, 
State Senator Fred G. Moritt, Charles Preusse and Judge Nathan E. 
Zelby, who would be required to render an award by August which 
would be final and binding for two years. At the end of this time 
a second reopening would be permitted with a similar procedure 
available if the parties should become deadlocked. The agreement 
would establish a permanent tripartite arbitration board to deal with 











26 The Arbitration Journal 





grievances, consisting of twelve members selected equally by labor 
and management, and a thirteenth and impartial chairman to be se- 
lected by Secretary of Labor Maurice Tobin. The proposal for 
financing this procedure is unique: Each employer would contribute 
$6.00 yearly per union employee, and a year-book would be pub- 
lished to cover remaining expenses. Should additional funds be 
needed, Local 807 would undertake to raise them. 


“Good Bargaining Is Good Business,” said Cyrus S. Ching in the 
December 1949 issue of the Nation’s Business. Drawing upon his 
lifetime devoted to labor relations for management, Mr. Ching, who 
has been director of the Federal Mediation and Conciliation Service 
for two years, blamed at least half of the collective bargaining dead- 
locks on management’s unwise selection of its negotiators. He listed 
the eight most common errors as: “1) unwillingness or reluctance 
to bargain collectively, 2) haphazard selection of lawyers as nego- 
tiators, 3) lack of experience, 4) use of minor officials, 5) lack of 
leadership, 6) lack of confidence in the union and lack of under- 
standing of its problems, 7) lack of vital information and 8) too 
much emotionalism.” He expressed the conviction that management 
can improve its bargaining technique by eliminating its past errors, 
thereby making it easier to come to an agreement with its employees 
and at the same time improving its own bargaining position. In 
short, Mr. Ching stated that wiser management “means better rela- 
tions all around.” 


“One of the miracles of modern collective bargaining cheered 
and cherished” by both labor and management, arbitration is “here 
to stay,” said CIO attorney David Clayman. He named as factors 
in the growth of arbitration the advocacy of the union’s point of 
view by fellow union-members and the development of skilled arbi- 
trators, “people with complete knowledge of industrial routine, in- 
dustrial problems and the hard common sense which enables them to 
construe a contract on the basis of factory experience.” 


The Illinois Workmen’s Compensation Act provides for the arbi- 
tration of claims, as follows: In the event that the employer and 
the injured employee fail to reach an agreement as to the amount 
of compensation, the Industrial Commission shall appoint an arbi- 
trator to hear the dispute and render an award. 
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Great Britain can learn from industrial relations in America, said 
British subject Edwin Sleigh, member of the productivity team 
studying production methods in this country under the Economic 
Cooperation Administration’s Technical Assistance Project. He 
attributed the superiority of American labor-management relations 
to the fact that there seems to be more education between labor and 
management here than in his country and, consequently, a greater 
understanding of each other’s problems. Furthermore, “employers 
in America seem to realize that workers are a team, rather than indi- 
viduals, and they treat them as such.” 


Voluntary arbitration, compulsory conciliation and free collec- 
tive bargaining were recently voted by the French National Assem- 
bly by a two-to-one vote, the latter provision applying to wages for 
the first time since 1939. Significantly, a provision making arbitra- 
tion compulsory was defeated 417 to 176. 


Japan and El Salvador have recently established compulsory 
arbitration for public utility labor disputes. The Japanese Diet au- 
thorized the appointment of a three-member Arbitration Committee 
by the Prime Minister upon the recommendation of the company 
and the employees involved. The Committee may hold hearings, sub- 
poena witnesses and documents, and inspect work places or records. 
Its award is to be rendered in writing and is final and binding upon 
the parties. In El Salvador, the Director of the National Labor 
Department is to serve as the arbitrator in public utility labor dis- 
putes, “giving a conscientious verdict founded only on the truth and 
on good faith.” It remains to be seen, of course, whether the ex- 
periences of Japan and El Salvador will support legislation of this 
compulsory nature or whether, like some of the experiences with 
similar legislation in various states of the United States, Australia 
and other countries where it has been tried, it will prove undesirable, 
unworkable and/or destructive of amicable labor-management-gov- 
ernment relations. 











Friends of Arbitration: David L. Cole 


William M. Leiserson 
Director, Labor Organization Study, Johns Hopkins University 


Understanding is the keynote of Mr. Cole’s success in settling 
labor-management disputes. It is, in fact, the keynote to his whole 
personality. As the impartial arbitrator, he guides both parties in 
presenting their case with dignity, encouraging cooperation and good 
will. He brings to whatever forum he is a part of—be it mediation, 
fact-finding or arbitration—a cool impartiality born of intelligent 
understanding, and a penetrating insight born of a realistic approach. 

The son of a Paterson, New Jersey, silk manufacturer, Mr. Cole 
received his law degree from Harvard in 1924. Shortly after he 
began to practice law in Paterson, he began his eventful career in 
labor-management peace-making. “Long before labor troubles were 
known throughout the country,” said Mr. Cole, “Paterson had them. 

Both sides got rough and never seemed to get anywhere. 
It struck me that there was something awfully stupid about the whole 
thing. Since 1902 the manufacturers had been trying to destroy the 
unions and in 1928 the unions were as strong as ever.” 

Beginning back in Paterson in the 1920’s, Mr. Cole, who regards 
himself as a middle-of-the-roader, applied himself to the promotion 
of labor peace. Since that time, he has served as umpire, mediator, 
fact-finder, sole arbitrator and chairman of arbitration boards, hear- 
ing long lists of disputes ranging from grievances affecting a single 
plant in a small locality to controversies giving rise to national 
emergencies wherein he served on Presidential fact-finding boards. 
Among his Presidential appointments, Mr. Cole’s services on the 
1948 Bituminous Coal Board of Inquiry, the Non-Operating Rail- 
road Emergency Board and the more recent Steel Industry Board 
may well be recalled. His many other activities include those of 
Chairman of the New Jersey State Board of Mediation, Public 
Member of the War Labor Board (Second Region), Chairman of 
the Basic Steel Industry Panel of the WLB, Chairman of boards 
appointed by New York’s Mayor O’Dwyer in the milk distributing 
and transit industries, Associate Counsel of the Silk Textile Code 
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Authority (NRA), and Director of the Paterson Chamber of Com- 
merce. He has lectured at Harvard, Cornell, Vassar, Wisconsin and 
Fordham, and before various labor and management organizations. 

Ever anxious to advance the cause of arbitration as a rational, 
efficacious means of adjusting controversies, Mr. Cole has cooperated 
with the American Arbitration Association on several occasions and 
in many different ways. For example, as Vice President of the 
National Academy of Arbitrators, he served during 1949 as liaison 
officer between that organization and the Association. He is a mem- 
ber of the Agenda Committee of the Association, whose function 
is to arrange conferences for arbitrators, parties and counsel for the 
purpose of considering the various problems which confront partici- 
pants in arbitration proceedings. On March 1, 1949, the first of a 
series of conferences was held in New York on the judicial versus 
the non-judicial approach to arbitration. Himself an advocate of the 
theory that the wishes of the parties must be controlling, Mr. Cole 
nonetheless served as Chairman of the conference and presented the 
summary of a paper by George W. Taylor which had brought into 
sharp focus this extremely important question.* 

Another of Mr. Cole’s valuable contributions to the advancement 
of arbitration is derived from his services on the Committee on 
Revision of the Code of Ethics for Arbitrators of the American 
Arbitration Association. The Association, with the cooperation of 
the National Academy of Arbitrators, arbitration lawyers, individual 
arbitrators, parties and other interested persons, has been engaged in 
developing a revision of the present Code, bringing it up to date by 
taking cognizance of the many new problems which have become 
apparent through the increased use of arbitration. Mr. Cole has lent 
the Committee his complete cooperation, and has assumed still fur- 
ther responsibility by serving as Chairman of a sub-committee to 
which were assigned many tasks relative to drafting the revised 
Code. He is also serving as Chairman of the Committee on Ethics 
of the National Academy. 

Mr. Cole believes one of the most prolific causes of labor unrest 
is the failure of both employers and unions to give collective bar- 
gaining the chance to work effectively, because of the attitudes in 
which they approach the bargaining table. If they could instead 


_ *For a discussion of this conference, see “The Function of the Arbitrator 
in Labor-Management Disputes” by J. Noble Braden, Arbitration Journal, 
N.S., Vol. 4, p. 35 (1949). 
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regard it as a cooperative undertaking to be pursued in good faith, 
then the “philosophy of the irreconcilable conflict” would give way 
forever to a recognition of the true possibilities of free collective 
bargaining with attendant arbitration machinery. This happy com- 
bination would encourage harmonious industrial relations, possible 
only when the inevitable controversy—rather than being permitted 
to grow into an “irreconcilable conflict”—is settled expeditiously, 
harmoniously and with justice. 

As this is written, Mr. Cole is serving as Chairman of another 
coal fact-finding Board by appointment of the President. His first 
effort in this long and bitter controversy was not to judge, but to 
induce the parties to try some honest-to-goodness bargaining. His 
words, widely quoted and approved, are typical of his approach to 
labor-management problems: “We think the public is entitled either 
to have a contract to stabilize this industry, or at least to have an 
explanation of why the parties are incapable of making an agree- 
ment.” 





Should Paid Arbitrators Render 
Free Service to Needy Parties 


As retiring first Secretary of the National Academy of Arbitrators, 
Alfred A. Colby of Washington, D. C., makes a suggestion which not 
only shows how far arbitration has become a part of labor relations, 
but may well mitigate some of the criticism levelled at labor arbitrators. 
He says: 

“I believe that the busy arbitrators should commit themselves 
to allocate a definite number of days each year to service with- 
out compensation in cases where small companies or small local 
unions with limited resources feel that they may be compelled 
to go without the services of the more experienced men in our 
field of work. I have always noticed that busy people seem to be 
able to make time for any worthwhile task. In cases which your 
organization deems deserving, you may feel free to call upon 
me to serve for approximately ten days in any one year.” 


While the American Arbitration Association has been following this 
policy of not denying arbitration to those unable to pay, the systematic 
organization of a free service as part of the paid service challenges 
future attention and will doubtless evoke comment. 














The American Arbitration Association in 1949 


The year just past saw an increase of 8% in the number of matters 
submitted to the Commercial, Labor and Accident Claims Tribunals 
of the American Arbitration Association, while international matters 
submitted jumped 65% over the preceding year. 

Highlights for 1949 included: administration, for the first time, 
of an election for officers, for the Aluminum Workers Local of the 
United Steelworkers of America (CIO), at New Kensington, Pa. 

. . drafting of a Code of Ethics for Labor Arbitrators, with the 
cooperation of many organizations and individuals, notably the Na- 
tional Academy of Arbitrators . . . addition of 621 members to 
the National Panel, bringing its membership up to 12,353, distributed 
over 1,568 communities in the United States . . . promulgation 
of Standards of Practice for Commercial Arbitration . . . adop- 
tion by the American Institute of Architects of a revision of Stand- 
ard Contract and Specification Forms to provide for extended use 
of the Association’s facilities and services . . . naming of the As- 
sociation in Rules of the National Institute of Oil Seed Products 
of San Francisco, Calif. . . . beginning of research for the prepa- 
ration of a report on the Lawyer in Arbitration to be included in 
the forthcoming Survey of the Legal Profession . . . presenta- 
tion of practice arbitrations at several leading colleges and univer- 
sities . . . publication in the Reader’s Digest of “Business Disputes 
Settled Painlessly” by Spruille Braden, President of the Association, 
and its circulation in nine foreign editions . . . inquiries about 
the Association’s activities, brought about by the publication of “Um- 
pire for World Trade” in the United Nations World and Expense 
Control, an Operations Report of the Research Institute of America 

. endorsement of international commercial arbitration by the 
Inter-American Bar Association at its Sixth Conference . . . prog- 
ress in negotiations for a Japanese-United States Arbitration Com- 


mission . . . consummation of a joint arbitration agreement be- 
tween the Associated Chambers of Commerce of Australia and the 
Association . . . submission of proposals for the establishment of 


joint arbitration facilities to the Federation of Indian Chambers of 
Commerce and Industry, the American Chamber of Commerce in 
Spain, the Foreign Trade Arbitration Court of the Chamber of 
Commerce of Yugoslavia and to Austrian and Israeli Government 


31 








32 The American Arbitration Association in 1949 





authorities, as well as to newly-established organizations in the West 
German Federal Republic. 

At a meeting of the Board of Directors on February 2, 1950, all 
officers were re-elected, with the following changes: George H. Sib- 
ley, Chairman of the Executive Committee, replacing H. O. King, 
whose absence in Arizona necessitated the change; Martin B. Gentry, 
elected Vice President-Treasurer, and William J. Graham, Honorary 
Treasurer; and Frances V. Church elected Assistant to the Presi- 
dent. 

For 1950, the Association is maintaining ten Branch Offices and 
three representatives, as follows: Boston, John W. Church; Phila- 
delphia, Lawrence M. Brown; Chicago, Dwight L. Lesh, replacing 
John F. Sullivan; Cleveland, J. E. Camden; Detroit, I. H. Yack- 
ness; St. Louis, Hal B. Coleman, replacing Frederick R. Rodgers; 
Los Angeles, Walter H. Elliot; San Francisco, Myron A. Martin; 
Charlotte, J. B. Shatzer; Dallas, Mrs. C. C. Williams, acting tempo- 
rarily in place of Mr. Williams, who died in January. Mr. N. H. 
Basey continues as representative in Indianapolis, as does Mr. W. G. 
Wellborn in Atlanta and Mr. James B. Wilson in Buffalo. 





The Peloponnesian War might have been averted, according to 
the Thucydides version, had a plan to arbitrate been buttressed by good 
faith. When Epidamnus was besieged by Corcyra, the Corinthians 
equipped an army and proclaimed Epidamnus a Corinthian colony. 
Upon receiving news of these preparations to march, the Corcyraeans 
summoned the Corinthians to withdraw their troops and colonists. 
Deprecating war, the Corcyraeans declared that if Corinth made any 
claim to Epidamnus, the Corcyraeans would be willing to submit the 
controversy to arbitration by such Peloponnesian states as both parties 
should agree upon, and whose decision would be final and binding. 
Unfortunately, however, there was no confidence by either side in the 
other’s good will, and the plan failed. 





A Living Peace* 


It is important to remember in planning a world organization that 
we are planning a peace for a society that is not a machine but an 
organism. It is not a machine that we might, if we were only 
clever enough, rig up to run perfectly forever, but a living organism 
that cannot in its very nature be adjusted once and for all. 

The United Nations today is attacking the problem of keeping 
the peace in three different ways. First, and most urgently, the 
United Nations is doing a stopgap emergency job where a crisis 
situation exists that has threatened to explode into open and general 
warfare. Second, the United Nations is doing a creative job of 
building the kind of world in which wars will not develop. This 
work is carried on mainly by the Economic and Social Council, the 
Trusteeship Council, and the specialized agencies. The third sec- 
tion of the work of the United Nations is the study of methods 
for the pacific handling of disputes. 

All three are important. At the scene of an accident, we need 
first aid. Without first aid, efficiently and promptly applied, the 
patient might never live to get to the hospital. But first aid is 
only the beginning. After that we need all of our accumulated 
skill in surgery, nutrition, and re-education, and in the prevention 
of future accidents. 

The first purpose of the United Nations is stated at the very 
beginning of the Charter as the maintenance of international peace 
and security. In pursuit of that purpose the members are obligated 
to settle their disputes by peaceful means. The articles of the 
Charter describing this plan do not set out in detail how each U. N. 
organ will play its part because there must be room for construction 
so that the Charter will have vitality. 

The United Nations may not be an answer to all of our problems 
but it is a method of tackling those problems; and a method is often 
better than an answer, because an answer is soon outmoded but 
a good method will produce a whole series of answers. It is 
through this mechanism that experience can be turned into wisdom, 
and it is by taking thought that we can add a cubit to our stature. 


*Extracts from Technique for Peace, U.S. Department of State publica- 
tion 3621, International Organization and Conference Series ITI, 34; 1949. 
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The American Bar Association 
and International Arbitration 


Kenneth S. Carlston 


Professor of Law, University of Illinois 


In 1944 the American Bar Association, by resolution, recom- 
mended the calling of an International Judicial Conference to pro- 
vide for the organization and maintenance of an “International 
Judicial System.”* Over the past two decades, and particularly in 
the postwar years, a number of significant proposals have been 
made by the American Bar Association, officers of the American 
Arbitration Association, Committees of Jurists of the League of 
Nations, and international lawyers generally, with a view to develop- 
ing and improving the international judicial system. A number of 
specific suggestions with regard to the relation between the Inter- 
national Court of Justice and ad hoc arbitration tribunals established 
between states and towards constituting the Court to sit as something 
in the nature of an appellate tribunal to consider charges of nullity 
of awards were previously advanced in the pages of this Journal.* 
Among the topics first selected for study by the International Law 
Commission is that of international arbitral procedure, with Georges 
Scelle as rapporteur.* 

In the report of the Committee on the Pacific Settlement of Inter- 
national Disputes of the American Bar Association submitted at the 
169 Annual Report of the American Bar Association 165, 169 (1944). 

2See Carroll, Postwar International Organization and the Work of the 
Section of International and Comparative Law of the American Bar Associa- 
tion, 39 Am. J. Intl. Law 20 (1945); Murdock, International Judicial Organi- 
zation, op. cit. supra. note 1, 373; Kellor and Domke, Arbitration in Inter- 
national Controversy; Kellor, “A Science of Arbitration,” Arbitration Journal, 
N.S., Vol. 1, pp. 19, 22-23 (1946); Kellor, “A Science of Arbitration from 
an International Viewpoint,” ibid., N.S., Vol. 2, p. 107 (1947); Carlston; 
International Arbitration in the Postwar World, 13 Mo. L. Rev. 133 (1948) ; 
Murdock, “World Law for Individuals,” Arbitration Journal, N.S., Vol. 3, 
p. 202 (1948); “American Bar Association,” ibid., p. 206. For suggestions 
in the League of Nations see Carlston, The Process of International Arbitra- 
tion, Chap. 7, pp. 244 et seq. (1946). 

3 Carlston, “The Role of the New World Court in International Arbitration,” 
Arbitration Journal, N.S., Vol. 2, p. 116 (1947). 


4 Eagleton, First Session of the International Law Commission, 43 Am. J. 
Intl. Law 758, 760 (1949). 
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annual meeting of the Association held in St. Louis last year it was 
said that it was high time that these various proposals and the prob- 
lems incident to creating an integrated international judicial system 
be studied and decisions made thereon. It was felt that it was not 
only a matter of carrying out long-deferred progressive steps but, 
of more importance, of ordering our postwar world and creating the 
conditions in which a healthy international life may prosper. 

The following resolution was accordingly proposed for adoption 
by the Association : 


Resolved, That the American Bar Association recommends that 
an International Judicial Conference, composed of jurists, should 
be called at the earliest practicable moment for the purpose of mak- 
ing a comprehensive study of the international judicial system and 
its improvement, including among its tasks: 


(a) The study of the procedures and administration of the 
Permanent Court of Arbitration provided for under the Hague 
Convention for the Pacific Settlement of International Dis- 
putes of 1907 and the making of recommendations concern- 
ing its reconstruction as a continuing instrumentality of inter- 
national arbitration ; 


(b) The study of and the making of recommendations con- 
cerning the problem of conferring appellate authority on the 
International Court of Justice to consider charges of nullity 
or other defects asserted by parties to exist in the decisions of 
international arbitral tribunals; and 


(c) The study of, and the making of recommendations 
concerning, other proposals for the improvement of the inter- 
national judicial system, including the etablishment of inter- 
national circuit courts, as recommended by the American Bar 
Association in 1944, and the establishment of permanent inter- 
national tribunals of commercial arbitration.® 


While to a considerable extent the various problems involved 
could be studied by separate groups, it was thought that the inter- 
relationships of the various proposals were such that a unified ap- 
proach was necessary; hence the recommendation that a conference 
be called. It was realized, though, that the conference would have 


5 Proceedings of the Section of International and Comparative Law, pp. 
132-133 (1949). 
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to be preceded by much preparatory work, would divide into sections 
to which specific tasks would be allocated, and would doubtless con- 
tinue its deliberations for a considerable period of time. 

The Committee noted that the Permanent Court of Arbitration 
provided for under the Hague Convention of 1907 was tending to 
be something of a forgotten instrument. Consequently it was thought 
that something should be done towards revitalizing this body which 
had contributed so much to the system of international arbitration. 
The suggestion was advanced that if its constitutive convention, 
which had not been touched since 1907, were amended and enlarged 
in scope, and integrated with a comprehensive system of international 
arbitration, the useful work of the court might be continued. It 
was submitted that the question was at the least deserving of study 
and that “this judicial body, to which so much creative thought of 
distinguished statesmen was devoted and which was possessed of such 
great prestige and authority, should not be allowed to fade from the 
international scene.”® 

The Committee also made the proposal that a further Pacific Set- 
tlement Conference of the American States be called for the purpose 
of reconsidering and renegotiating the American Treaty on Pacific 
Settlement, known as the Pact of Bogota. It was the considered 
judgment of the Committee that the cause of the pacific settlement 
of international disputes among the American States would be better 
served by a treaty or treaties which would move forward toward 
simplicity of structure and definiteness of obligation to settle dis- 
putes by peaceful means. The views were expressed that a number 
of the general clauses in Chapter One of the Pact would seriously 
limit the substantive provisions of the Treaty; that in distinguishing 
international arbitration as a non-judicial procedure the Pact took a 
step backward centuries in time, for it is now elementary that the 
process of international arbitration is a judicial procedure; and, 
finally, that the Pact closed the door to the healthy expansion of 
flexible procedures for the settlement of international disputes by its 
reliance on the International Court of Justice as the primary, if not 
exclusive, means for the judicial determination of disputes. 

The Committee acknowledged that, in the interests of American 
solidarity, it may be that the Pact will eventually be ratified by the 
United States. But, it said, “other states as well as this country 


6 Ibid., p. 135. 
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have announced reservations to the Treaty and, in a matter of as 
grave importance as this Treaty, it should be clear that all procedures 
have been exhausted toward obtaining a progressive treaty.”” 


In view of the intense interest of the Association in the question 
of the Genocide Convention,® no action was taken by the Section of 
International and Comparative Law on the Committee’s proposals 
at the 1949 meeting. It is hoped that further progress in this im- 
portant matter will be made at the 1950 meeting of the Association 
to be held at that focal point of international relations, Washing- 
ton, D. C. 





United States Section of the Canadian-American 
Commercial Arbitration Commission for 1950 


The United States Section of the Commission has been strength- 
ened in 1950 by the appointment of the following new members: 
Merrill Griswold, Esq. (Boston), of the firm of Gaston, Snow, Rice 
& Boyd, and Chairman of Trustees of the Massachusetts Investors 
Trust; Robert J. Lynch (N. Y.), President, American and Foreign 
Enterprises, Inc.; Morris S. Rosenthal (N. Y.), President, Stein, 
Hall & Co., Inc., and Chairman of the Arbitration Committee of the 
U. S. Council of the International Chamber of Commerce; and 
Eugene P. Thomas (N. Y.), President, National Foreign Trade 
Council, Inc. 

The following members continue to serve in 1950 as in 1949: 
James S. Carson (N. Y.), Vice Chairman of the Board, Colonial 
Trust Co.; Frances Kellor (N. Y.), First Vice President, American 
Arbitration Association; Donovan O. Peters, Esq. (San Francisco), 
of the firm of Sherman & Peters; Wesley A. Sturges (New Haven), 
Dean, Yale University School of Law; and Thomas J. Watson 
(N. Y.), Chairman of the Board, International Business Machines 
Corporation. Mr. Robert J. Lynch will serve as Chairman of the 
Section. 


7 Tbid., p. 136. 
8See “Proceedings of the House of Delegates, September 5-8, 1949,” 
American Bar Association Journal, pp. 947, 957-961 (1949). 








What Constitutes International 
Commercial Arbitration 


The American Arbitration Association has always held the view 
that international trade wherever carried on was the basis of inter- 
national arbitration. There seems to be a divergent viewpoint, 
namely that organization by international groups alone and exclu- 
sively constitutes international commercial arbitration. 

This Association dissents from that viewpoint on the basis of 
contract. All foreign trade of whatever nature is carried on 
voluntarily by individuals or states under commercial contracts, and 
in the case of states by commercial treaties. Whenever such a con- 
tract between nationals of different countries or between different 
states carries an arbitration provision, whether or not legally en- 
forceable or only dependent upon good faith, international arbitra- 
tion has been provided for. It is the contracts thus entered into 
that create and sustain international commercial organization. Were 
it not for these contracts, the best organization in the world would 
not make international arbitration endure. Witness the Permanent 
Court of Arbitration with its corridors empty because countries did 
not provide by contract for arbitration in that Court. 

It is said the American Arbitration Association is an American 
and not an international organization and, therefore, is not engaged 
in international commercial arbitration. If handling several hundred 
claims a year in which the parties are nationals of different countries 
in a tribunal that has an international panel of arbitrators is not an 
international trade activity arising out of international trade con- 
tracts, then semantics is confused with empirical thinking. If 
commodities from 48 countries, involved in disputes settled in 
American tribunals, are not of international consequence, then a 
new definition of foreign trade is needed, as well as of arbitration. 
If the Philippine-American Trade Arbitration Commission is not 
concerned with international trade just because its cooperating units 
are national organizations, then we beg the whole question of inter- 
nationalism. For international commercial arbitration, in common 
with all other international activities, rests for its creation and main- 
tenance upon the national foundations of all the participants. 
Remove the strong national foundations and the world as it is 
today constituted falls apart. 
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International News and Viewpoints 


“Trade disputes can spawn resentments and animosities which 
prejudice social and political relationships and friendships among the 
peoples of the world. They must be prevented or nipped in the bud or 
in any case, amicably settled,” declared Spruille Braden in “Umpire 
for World Trade: International Arbitration,” UN World, November 
1949. Referring to arbitration’s “impressive record of achievement,” 
Mr. Braden pointed out that “friendly business relations are more 
likely to be resumed in the wake of disputes settled by arbitration than 
after law court litigation that usually lasts longer and costs more.” 
Offering examples of trade and other international controversies 
adjusted by arbitration, Mr. Braden advised recognition of the follow- 
ing basic principles if international arbitration is to be effective: 1) the 
parties must agree voluntarily upon a means of settling their dispute 
amicably and must select competent and impartial persons to hear the 
case; 2) a fair hearing must be assured; 3) awards must be regarded 
as final ; and 4) both the parties and the arbitrators must work coopera- 
tively toward achieving a just result which will be accepted with good 
will. Pointing to the contribution which such agencies as the American 
Arbitration Association and the Inter-American Commercial Arbitra- 
tion Commission have made to the advancement of world trade by 
facilitating speedy, inexpensive and equitable settlement of controver- 
sies, Mr. Braden warned that “it would be unwise and even disastrous 
perhaps to neglect this method of harmonizing trade disputes” since 
the degree to which the peoples of the United Nations accept standards 
of pacific settlement “will testify to the vitality and sincerity of the 
movement toward civilized and harmonious international relations.” 


The International Chamber of Commerce’s Court of Arbitration 
recently administered arbitration proceedings in cases where a Dutch 
arbitrator rendered an award in a Franco-Swiss dispute, where two 
Belgian arbitrators were appointed to deal with a Franco-Dutch case, 
and where a dispute involved a Czechoslovakian national residing in 
Egypt and French and Dutch companies. A Belgian arbitrator was also 
nominated in a Franco-Swiss dispute. Judge Algot Bagge, President 
of the Court of Arbitration, in a speech before the Indian Chamber of 
Commerce in Calcutta, stressed the advantages of using neutral arbi- 
trators in disputes between nationals of different countries. In con- 
junction with his comments, it may be mentioned that the Commercial 


39 








40 The Arbitration Journal 





Arbitration Rules of the American Arbitration Association provide in 
Rule 15 that “if one of the parties is a national or resident of a country 
other than the United States, the sole Arbitrator or the third Arbitrator 
shall, upon the request of either party, be chosen or appointed from 
among the nationals of a country other than that of any one of the 
parties.” 


The Chamber of Commerce of the United States, ever a friend of 
arbitration, again commended it in its Foreign Commerce Handbook, 
1950 edition, as follows: “Commercial arbitration is playing an in- 
creasing role in the settlement of foreign trade controversies. Standard 
arbitration clauses have been prepared for inclusion in written contracts 
with a view to settling disputes effectively and quickly at low cost. They 
refer to rules of established agencies that administer arbitration under 
the respective rules on behalf of parties submitting disputes to arbi- 
tration.” 


People are people all over the world; they can be charming, inter- 
esting and well-informed. In short, they can be—and we want them to 
be—our friends, says R. S. Hecht, American shipping magnate and 
director of the American Arbitration Association, who took a flight 
around the world in sixty days, covering parts of the Middle and Far 
East and Africa. In Down Under and All Around, a collection of in- 
formal letters to his family and friends, he presents an interesting, 
cross-sectional view of the people, their customs, governments and 
economies ; and of the beauty of their many lands. The amity and good 
will with which Mr. Hecht met and was met by the people whose lands 
he visited offer the best arguments for the expansion of international 
arbitration. 


A conference on evacuee property in New Delhi will have the task 
of settling the urgent issue of evacuee property claims, vital to amicable 
Indian-Pakistan relations. Millions of evacuees had abandoned their 
property in the partition riots of 1947, and it has been argued that this 
property should revert to the Evacuee Property Custodian in each 
Dominion for sale and that the revenue be remitted to the opposite 
Government for restitution among the former owners. It is to be hoped 
that such unilateral action, advocated by the Evacuees, will be displaced 
by an agreement to submit claims to a claims commission for both 
nations, thereby insuring amicable and expeditious settlements and 
paving the way for harmonious inter-Governmental relations. 





National Arbitration Movements in Europe 


An encouraging element in the reconstruction of Europe is the 
progressing national arbitration movement in Italy, Holland and 
Germany. 

A Promotional Committee for the Institution of an Italian Arbi- 
tration Association has been established in Rome, about which this 
Journal reported in 1949 (p. 292). 

A Netherlands Arbitration Institute was founded as a non-profit 
organization upon the initiative of the Netherlands Chamber of 
Commerce for America of The Hague. Its Chairman of the Board 
of Directors is Professor R. P. Cleveringa of the University of 
Leiden, well-known authority on arbitration law; and its secretary is 
P. Sanders of Schiedam, co-editor of Arbitrale Rechtspraak (Arbi- 
tration Cases). Rules of arbitration (Arbitragereglement) have 
already been drafted, and plans are under way for the development 
of a panel of arbitrators with the active assistance of the Chambers 
of Commerce of Amsterdam and Rotterdam. 

A German Committee for Arbitration, set up at Frankfort-on- 
the-Main by Chambers of Commerce and Industry and other com- 
mercial organizations in the new Federal Republic, will draft stand- 
ard arbitration clauses and rules for arbitration procedures which 
will be recommended to interested commercial groups. The 1925 
Arbitration Rules of the then-existing German Committee for Arbi- 
tration will form a basis for this work. The Committee will main- 
tain a list of arbitrators. They will be kept informed about the 
developments of arbitration in Germany and abroad. It will also 
cooperate with similar organizations in other countries. 





Statesmen have long regarded arbitration as a desirable and efficacious 
means of settling inter-Governmental controversies. For example, during the 
Presidency of Abraham Lincoln, all the maritime nations of the world watched 
closely “The Trent Affair,” in which two Confederate envoys, Mason and 
Slidell, had been taken from a British ship by a naval officer of the United 
States. President Lincoln’s stand in 1861 was thus subsequently approved by 
the Honorable Millard Fillmore, one of his predecessors in that high office: 
“I approve most cordially of the firm stand which you have taken in 
support of the constitution, as it is, as against insane abolitionism on 
one side, and rebellious secessionism on the other . . . I venture to 
suggest that . . . as the point in dispute is one of international law in 
which all maritime nations are interested, we propose to submit it to 
one of the crowned heads of Europe for arbitrament, agreeing to abide 
by its award... 
41 











Commercial Treaties Open New Avenues of Accord 


New goodwill routes between countries have recently been estab- 
lished through commercial treaties signed by the United States with 
Ireland, Uruguay and Italy. They provide for the settlement of 
disputes concerning the interpretation and application of the Treaty 
by diplomacy or by reference to the International Court of Justice, 
unless the parties agree to their settlement by other means, which 
may include resort to arbitration. 

Most significant is the most recent Treaty with Ireland, signed 
in Dublin on January 21, 1950, which contains a new feature which 
has not appeared in previous commercial treaties. This treaty was 
designed to provide a comprehensive, integrated legal framework 
within which general economic relationships between the two coun- 
tries may develop in harmony with modern economic conditions. 
It defines the fundamental rights and privileges which nationals and 
enterprises of each country enjoy in the other. In addition to 
providing recourse to arbitration, it contains for the first time a 
provision for the enforcement of commercial arbitration agreements 
between nationals and companies of both countries and of the 
awards rendered following arbitration proceedings held thereunder. 
This is an outstanding achievement which can only encourage and 
promote similar agreements with other nations. The text of the 
enforcement provision is contained in Article X: 


“Contracts entered into between nationals and companies 
of either Party and nationals and companies of the other 
Party, that provide for the settlement by arbitration of con- 
troversies shall not be deemed unenforceable within the 
territories of such other Party merely on the grounds that 
the place designated for the arbitration proceedings is out- 
side such territories or that the nationality of one or more of 
the arbitrators is not that of such other Party. No award duly 
rendered pursuant to any such contract, and final and en- 
forceable under the laws of the place where rendered, shall 
be deemed invalid or denied effective means of enforcement 
within the territories of either Party merely on the grounds 
that the place where such award was rendered is outside such 
territories or that the nationality of one or more of the 
arbitrators is not that of such Party.” 
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With this provision, arbitration passes another major landmark, 
for if it is intended to serve as a model for other commercial treaties, 
then some of the foreign trade problems and uncertainties that 
beset traders in amicably settling their controversies will be avoided 
and the certainty of legal enforcement, not hampered by conflicting 
local arbitration laws, will greatly encourage arbitration. The State 
Department and the Government of Ireland are to be congratulated 
for granting this much needed aid to international traders. 

The Treaty of Friendship, Commerce and Economic Develop- 
ment with Uruguay, although broader in scope than most existing 
American treaties with respect to the encouragement of economic 
and industrial development, does not refer specifically to commercial 
arbitration. In dealing with the rights of citizens in each country to 
live, carry on commerce, practice their professions and enjoy the 
protection of law in the other country, it provides, however, a 
framework within which private Uruguayan and American technical 
know-how and capital can work together. Article XXIII declares: 


“Any dispute between the Parties as to the interpretation 
or application of the present Treaty, not satisfactorily ad- 
justed by diplomacy, shall be submitted to the International 
Court of Justice, unless the Parties agree to settlement by 
some other pacific means.” 


In light of the forward-looking concepts embodied in the Irish 
Treaty and as an indication of how well received they have been 
by trade groups, it is significant that the National Foreign Trade 
Council included the following in its comments on the Uruguayan 
Treaty for consideration by the Senate Foreign Relations Commit- 
tee: 


“The subject treaty with Uruguay contains no provision 
relative to commercial arbitration. The Italian Treaty was 
silent on this subject also. On the other hand, the Treaty 
with China executed in 1948 and the Treaty with Ireland 
executed in 1950 both cover this subject. The [Treaty] 
Committee believes that a provision should be incorporated 
in treaties of this character dealing with commercial arbi- 
tration.” 











Arbitration in International Agreements 


The Paris Agreement on Reparations of January 24, 1946, formed 
the framework of still another agreement for the settlement of conflict- 
ing claims to German enemy assets, this time between England and 
Holland. Following the lead of similar agreements, these signatories 
have established arbitration machinery to deal with disputes over the 
interpretation, implementation or application of the agreement. Each 
contracting Government is to nominate one arbitrator within a month 
after the date upon which arbitration is requested, the two arbitrators 
so named to appoint a third. If two months elapse before they name the 
third arbitrator or before one of the Governments makes its own ap- 
pointment, either contracting party may apply to the President of the 
International Court of Justice to select the arbitrator. The expenses of 
arbiration are to be borne equally by the parties who also agreed to be 
bound by the majority decision of the arbitration board.? 


Poland and Czechoslovakia entered into an agreement dealing with 
the mutual return of property removed from the territory of either 
nation after the outbreak of World War II and which at the time the 
agreement was signed was situated within the territory of or territory 
administered by the other. The validity of claims is to be determined 
by a board of two representatives, one from each contracting party ; one 
such board is to operate in Prague and another in Warsaw. The agree- 
ment further provides that “in settling claims . . . representatives shall 
proceed in a spirit of friendly cooperation and shall act speedily.” 


Rated high among the subjects of agreement on Austria during 
the conferences of Soviet and Western diplomats was the acceptance 
of the principle of arbitration in the event of a dispute. Originally the 
Russians had proposed bilateral procedures for the settlement of pos- 
sible disputes arising between them and the Austrians, but under the 
proposed agreement, disputes would be submitted to an arbitrator 
agreed upon by both nations. 


Recommendations for enforcing the basic freedoms guaranteed 
under the Covenant on Human Rights have been presented by the 

* See also Arbitration Journal, N.S., Vol. 2, pp. 125 and 309 (1947), and “Tech- 
niques for the Settlement of Inter-Custodial Disputes” by Malcolm S. Mason, 


ibid., Vol. 3, p. 80 (1948). 
*See United Nations Treaty Series, Vol. 25, 1949, p. 220. 
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United States to the United Nations. If approved, they would establish 
a five-member “human rights committee” composed of persons chosen 
“for their high moral character and suitable ability,” who would con- 
duct hearings on violations by signatory nations. 


Canada, Panama, Chile and Switzerland have been added to the 
host of other nations which have concluded bilateral air transport agree- 
ments with the United States, securing to signatory nations various 
traffic and other rights over principal air lanes. With the exception of 
the agreement with Chile, the arbitration clauses are substantially the 
same as that in the Bolivian agreement. (See Arbitration Journal, N.S., 
Vol. 4, p. 12 (1949).) Although worded differently, the Chilean agree- 
ment also provides for arbitration, but as an alternative to the submis- 
sion of a dispute to the Council of the International Civil Aviation 
Organization for an advisory report, failing settlement by conciliation. 
(See also Arbitration Journal, N. S., Vol. 4, p. 279 (1949).) 


An agreement for the purchase of the 1949 crop of Cuban raw sugar 
has recently been entered into by the Commodity Credit Corporation 
and the Cuban Sugar Stabilization Institute. Similar agreements in 
previous years, as well as agreements with Dominican and Puerto Rican 
sugar producers, provide specifically for arbitration in the following 
manner : 


“(a) All controversies arising under this contract which cannot 
be settled by Commodity and the Institute, shall be submitted by 
them to three arbitrators, one arbitrator to be selected by each 
of the parties and the third arbitrator to be selected by mutual 
agreement of the Institute and Commodity. The decision of any 
two of said arbitrators shall be final and conclusive. The arbi- 
trators shall serve without compensation and the parties shall 
bear the expense of the arbitration equally. All arbitration will 
take place in Havana, Cuba, or Washington, D. C., as may be 
agreed upon by Commodity and the Institute. 


“(b) Any dispute involving one or more of the assignees of the 
Institute or Commodity or both shall be submitted to the Insti- 
tute and Commodity, and if not settled by the Institute and Com- 
modity shall be submitted to arbitration as provided in the pre- 
ceding paragraph. 


“(c) For legal effect in Cuba, the arbitration referred to will be 
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considered as the arbitration under the provisions of Articles 
826 to 838 of the Cuban Law of Civil Procedure. Should arbi- 
tration take place in the United States, the proceedings shall be 
conducted in accordance with the rules then obtaining of the 
Inter-American Commercial Arbitration Commission.” 





The Indonesian Union Court of Arbitration 


In the dramatic revelation of fast-moving events in international 
relations as recorded in the press of today, a heartening and significant 
event leading in the direction of world peace and security may have 
escaped attention. For born out of long conflict and force of arms, the 
new statute of the Netherlands-Indonesian Union comes forth with a 
Union Court of Arbitration—the first of its type in history and an 
inspiration to all nations that are confronted with similar problems. 

The Court is established under the statute to settle all matters of law 
and justice arising out of the State or out of any agreement between 
the partners or out of joint regulations brought before the Court by one 
of the partners. The Court is to consist of three members appointed 
by each of the parties for a period of ten years. They take an oath of 
office to fulfill their duties honestly, scrupulously and impartially. In 
case their votes are equally divided, they may call upon the International 
Court of Justice or upon any other international authority to be desig- 
nated by a majority vote to appoint a person of a different nationality 
as an extraordinary member of the Court who has the right of an ordi- 
nary member to take part in the renewed consideration of the dispute 
and in the decision thereon. 

















Motion Picture Arbitration 


The final decree of the United States District Court for the Southern 
District of New York was handed down on February 8, 1950, and once 
again the Judges indicated their belief in arbitration as a process that 
should be used in the determination of disputes between exhibitors and 
distributors. The decree, signed by United States Circuit Judge Augus- 
tus N. Hand and United States District Judges Henry W. Goddard 
and Alfred C. Coxe, provided in Section VI as follows: 


“The defendant distributors named in Section II of this decree 
and any others who are willing to file with the American Arbi- 
tration Association their consent to abide by the rules of arbi- 
tration and to perform the awards of arbitrators, are hereby 
authorized to set up an arbitration system with an accompanying 
Appeal Board which will become effective as soon as it may be 
organized, upon terms to be settled by the court upon notice to 
the parties to this action.” 


In commenting on this section, one of the leading motion picture 
papers headlined the above quoted text as “An Invitation to Arbitra- 
tion.” Both the leading exhibitor organizations, Allied States Associa- 
tion of Motion Picture Exhibitors and the Theatre Owners of America, 
stated through their general counsel that each was contemplating the 
appointment of a committee to explore the situation and to seek the 
establishment of a new arbitration system. 

The American Arbitration Association announced in December, 1949, 
upon the termination of the system established under the decree of 
1940, that it intended to develop and.expand its services in consultation 
with all elements in the motion picture field as to the best available 
means for settling justly, economically and expeditiously differences 
which may arise in the motion picture industry. 

In the interim, the Association’s office in New York, as well as the 
regional offices in Boston, Charlotte, Chicago, Cleveland, Dallas, De- 
troit, Los Angeles, Philadelphia and St. Louis, together with special 
representatives in Atlanta, Buffalo, Indianapolis and San Francisco, 
are being kept available for the use of the motion picture industry for 
the voluntary arbitration of any disputes. 
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National Academy of Arbitrators 


William E. Simkin of Philadelphia, well-known impartial chair- 
man and labor-management arbitrator, was elected President at the 
third annual meeting of the Academy in Washington, D. C., on Janu- 
ary 20th last. 

David L. Cole (Paterson, N. J.), David A. Wolff (Detroit, Mich.), 
Paul N. Guthrie (Chapel Hill, N. C.) and Edgar L. Warren (Los 
Angeles, Calif.) were elected Vice Presidents; George E. Strong, 
Treasurer ; and Carl R. Schedler, Executive Secretary. 

The National Academy of Arbitrators was organized in 1947 and 
held its first annual meeting in Chicago in January, 1948. Its pur- 
poses were set forth in the constitution adopted at that time and are 
as follows: 

“The purposes for which the Academy is formed are: To 
establish and foster the highest standards of integrity, com- 
petence, honor, and character among those engaged in the ar- 
bitration of industrial disputes on a professional basis; to 
adopt and encourage the acceptance of and adherence to 
canons of ethics to govern the conduct of arbitrators; to pro- 
mote the study and understanding of the arbitration of indus- 
trial disputes; to encourage friendly association among the 
members of the profession; to cooperate with other organiza- 
tions, institutions, and learned societies interested in industrial 
relations ; and to do any and all things which shall be appro- 
priate in the furtherance of these purposes. 


“The Academy shall not recommend, designate or appoint 
arbitrators.” 


In Washington, the revision of the Code of Ethics, which had been 
prepared by a special committee of the American Arbitration Asso- 
ciation with the cooperation of the Ethics Committee of the Academy, 
was reviewed at length during the three-day meeting and the Academy 
voted to continue cooperation on the Code. It was decided that the 
final draft of the Code be submitted to the members of the Academy 
for a mail vote as to its adoption. 

The members of the Academy concurred in the view previously 
expressed by the majority of those participating in discussions re- 
garding the revision of the Code, that separate codes would be ad- 
visable for commercial and labor arbitration. 

Herbert Unterberger of the Labor Information Bureau of Wash- 
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ington presented a discussion of the functions of the arbitrator in 
pension programs. The speaker submitted a number of typical ar- 
bitration clauses used in pension plans and his presentation, together 
with the discussion of the audience, was most informative and help- 
ful. Mr. Unterberger had not prepared a written presentation and 
his remarks were not recorded. 

David L. Cole presented a paper entitled “The Status and Ex- 
pendability of the Labor Arbitrator.” The paper had been reviewed 
in advance by Jesse Freidin of the New York Bar, a frequent attor- 
ney for management; and Eli L. Oliver of the Labor Bureau of the 
Middle West, representing labor. The Arbitration Journal is pleased 
to present a condensation of these papers elsewhere in this issue. 

The annual dinner of the Academy, held on Friday evening, Janu- 
ary 20th, was devoted to a tribute to William H. Davis, former 
Chairman of the War Labor Board, on his seventieth birthday. The 
speakers were retiring president, William H. Seward; Frances Per- 
kins; Paul Herzog, Chairman of the National Labor Relations 
Board; and Frank P. Graham, United States Senator from North 
Carolina. All were former associates of Mr. Davis in the work of 
the War Labor Board. The American Arbitration Association was 
represented at the meeting by its Tribunal Vice President, J. Noble 
Braden. 











Interesting Labor Arbitration Awards 


Arbitration of more than one grievance at the same hearing was 
held “a very common practice” by an arbitrator who interpreted a con- 
tract which did not state specifically that grievances must be arbitrated 
separately as requiring the employer to allow all of four pending griev- 
ances to be heard by one arbitrator in a single proceeding. The com- 
pany’s reluctance in this case was based on its fear that arbitrators may, 
when presented with several issues at one time, decide some in favor 
of one party and some in favor of the other, without regard for the 
merits of the several cases before them, thus giving effect to what the 
company called “a human tendency to give either party a ‘trade-off,’ 
particularly if a majority of the grievances heard at the same time are 
resolved in favor of the other party.” The arbitrator pointed out, how- 
ever, that there was no real evidence that arbitrators do in fact “trade 
off” awards, but even if it were true, such tendency would operate with 
equal effect against either party. “To ‘trade off’ decisions,” declared the 
arbitrator, “is admittedly unethical. It does not seem logical to me to 
base this award upon the assumption that arbitrators follow unethical 
practices.” 


*Requirement of “continual service” for vacation pay was held not 
to have been interrupted by layoff. Article X of the contract based 
eligibility for vacation pay on “continual service,” and although em- 
ployees laid off in March 1948 and recalled in June 1948 received vaca- 
tion pay in full, those laid off in September 1948 and recalled in June, 
July and thereafter in 1949 received vacation pay pro-rated on the basis 
of time actually worked. The union contended that layoff was not an 
interruption of “continual service” ; the company contended that “con- 
tinual service” was synonymous with continuous employment, and that 
payments to the first group of employees were made gratuitously, in the 
interest of good relations. In the absence of a specific provision related 
to Article X defining “continual service,” its meaning must be sought 
elsewhere in the agreement. Under Article VIII (a), seniority was based 
upon continuous length of service, and seniority rating was not deemed 
affected by absence caused by illness or other unavoidable causes, or for 
reasons beyond the control of the employee. Since a layoff is obviously 
beyond the control of the employee, it would not interrupt the continu- 


* The proceeding was administered by the American Arbitration Association. 
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ous length of his service so as to affect his seniority. Since the definition 
of continuous length of service in Article VIII(a) provides the only 
clear interpretation within the agreement for “continual service,” then 
that must be the construction given to the term in Article X. Accord- 
ingly, the arbitrator awarded full vacation payments to all employees 
qualified under such an interpretation of Article X. 


*The Judicial approach to arbitration was enunciated once again in 
an award concerned with vacation pay. Pointing to the changes which 
have taken place in the vacation pay concept, partly under the impetus 
of War Labor Board decisions and partly the result of labor’s stepped- 
up efforts, the arbitrator described the modern and more generally ac- 
cepted view that it is “a form of wages with payment deferred . . . an 
earned right and not a mere gratuity.” Then posing the question of 
whether this “new look” in vacation pay interpretation fit the language 
of the contract under consideration, he said, in adhering closely to those 
terms in rendering his award: “Despite trends, the arbitrator cannot 
play the role of industrial statesman and tell the parties what their in- 
dustrial relations shall be. They are far more able to draw the pattern 
of their work relationships. The arbitrator can only be a judicial officer 
determining the interpretation in the light of a particular contract pro- 
vision ; a particular set of facts; a particular stipulation. .. . The arbi- 
trator is bound by the terms of the stipulation. It is the judicial arena 
in which he may function.” 


*Terminating the operation of a cafeteria by discharging the cafe- 
teria employees and turning its operation over to an alleged independ- 
ent contractor who then engaged the employees was held to be in viola- 
tion of the collective bargaining agreement. The union contended that 
the discharges violated the union recognition clause which covered “all 
of the production and maintenance employees in the employer’s plant.” 
The company contended that it was within management’s prerogative 
to cease operation of the cafeteria after determining that operating costs 
had become too high. However, the company reserved such rights and 
authority relative to its operation as to place the alleged independent 
contractor in the position merely of a manager who performs a service 
for a fee. When the new operator sought to reemploy some of the dis- 
charged employees but at lower wages, the result was to undermine 
seniority provisions in the collective bargaining agreement under which 


* The proceeding was administered by the American Arbitration Association. 
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transfers had been made in the past from the cafeteria to other depart- 
ments in the plant. To hold that the management prerogative clause 
covered such actions would nullify the agreement, said the arbitrator, 
for if the company were permitted thus to avoid its obligations as to 
the cafeteria department, it could then, if it believed wage rates paid 
to production workers were too high, discharge a production depart- 
ment’s employees and attempt to engage a contractor to operate it with 
his own (or the same) employees at reduced wages. Furthermore, the 
company’s attempt to distinguish between these two instances by declar- 
ing that it was in business to produce goods and not to feed its em- 
ployees was dismissed by the arbitrator who held that since the nearest 
public restaurant was eight miles from the plant and the employees 
were not expected to leave the plant during their one-half hour lunch 
period, and since the company maintained a continuous operation which 
could not be altered without considerable difficulty, the feeding process 
and lunch period were so closely tied up with the production process 
as not to be divisible from over-all operation. Accordingly, he directed 
reinstatement, with the exception of those employees who accepted 
separation allowances from the company against the advice of the union. 


Retroactive pay to the date the grievance was filed was awarded in 
a supplemental hearing to an employee discharged for insufficient cause, 
under a contract making such a provision specific. Although the parties 
had been permitted to try to come to an agreement themselves and had 
made periodic attempts, the lapse of almost a year necessitated the 
board’s resumption of its responsibility. Pointing out that the contract 
placed no time limit on settlement, the board declared that since the 


delay was not caused by the employee, he should not be made to suffer 
because of it. 














Arbitrating Casualty Claims* 


Wayne Merrick 


Manager, Association of Casualty and Surety Companies. 


Controversies arising from casualty claims among member com- 
panies of the Association of Casualty and Surety Companies in the 
New York area have been amicably settled through the medium of 
arbitration for more than 15 years. During that period literally 
thousands of inter-company claims were disposed of by an arbitration 
committee set up within an organization known as the Metropolitan 
Claims Conference. 

World War II brought an increase in the number of inter-com- 
pany claims to be arbitrated. The encouraging results of the arbi- 
tration program were brought to the attention of the Association’s 
Claims Bureau Advisory Committee, and after considerable study 
that committee recommended that an invitation be extended to mem- 
ber companies of the National Association of Mutual Casualty Com- 
panies to participate in an arbitration program on a nationwide basis. 
This method of avoiding litigation in disposing of controversies 
among insurance carriers is producing the results anticipated when 
the nationwide arbitration program was inaugurated in 1944. 

Inter-company claims involving more than half a million dollars 
were settled through arbitration in the one and a half years ending 
June 30, 1949. Inter-company arbitration has relieved to a great 
extent the congestion of court dockets. The shortage of trained 
personnel and the handicaps resulting from war conditions war- 
ranted adoption of an arbitration program which would permit in- 
surance carriers to conserve the energy required to litigate inter- 
company claims and to devote more of their efforts to improving 
the administration of handling claims. 

The inter-company arbitration agreement, in its preamble, sets 
forth its purpose in the following language: 


“WHEREAS, it is the desire of our respective companies to 
continue to improve claim service, to afford relief to the 
courts, to prevent litigation of disputes between ourselves 
and to enhance the confidence of the public in our institutions, 
we bind ourselves to forego litigation and in place thereof sub- 


* Reprinted from The Casualty & Surety Journal, October 1949. 
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mit to arbitration all questions which may arise between us 
under the headings hereinafter set forth and in the manner 
described.” 

Because of the experimental nature of the inter-company arbitra- 
tion program, at the outset it was restricted in its application to 
certain clearly defined types of cases. The arbitration agreement, 
therefore, provides that the signatory companies commit themselves 
to forego litigation in all automobile collision and workmen’s com- 
pensation subrogation claims involving amounts not in excess of 
$1,000. The agreement also provides that a dispute as to which 
signatory company should defend an insured against a claim when 
coverage by two or more carriers is involved should be determined 
by arbitration, without prejudice as to which company should ulti- 
mately stand the loss. 

Controversies between signatory companies involving other matters 
may be arbitrated under the terms of the agreement by voluntary 
consent of the interested parties. In other words, companies are per- 
mitted to avail themselves of the arbitration facilities in all cases of 
whatever nature, excluding collision and workmen’s compensation 
subrogation claims. These must be arbitrated or settled between the 
signatory companies. 


Affiliates Included 


In view of the anticipated problems of procedure and mechanical 
operation in developing a nationwide arbitration program, it was 
deemed advisable to restrict initial participation to members of the 
Association of Casualty and Surety Companies and the National 
Association of Mutual Casualty Companies. In 1946, the program 
and procedure having become well established, invitation to extend its 
facilities was directed to all companies affiliated with member com- 
panies of these two organizations. At the present time 116 com- 
panies have signed the arbitration agreement and are actively partici- 
pating in the program. Fifty-one of the participants are members of 
the Association of Casualty and Surety Companies and 34 are stock 
fire or automobile companies affiliated with them. Nineteen mem- 
bers of the National Association of Mutual Casualty Companies 
and 12 of their affiliates are also active participants in the program. 

The arbitration agreement provides for local appointment of arbi- 
tration committees of not less than three exceptionally well qualified 
and experienced full-time salaried claims personnel of signatory 
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companies. Such committees serve without remuneration. Each 
arbitration committee has a secretary who is not a committee mem- 
ber and who also serves without remuneration. It is the secretary’s 
duty to handle all correspondence relating to arbitration matters. 
Hearings are held by the committees as necessary to dispose of pend- 
ing cases. If a committee member’s company is directly or indirectly 
interested in a case before the committee, such member is auto- 
matically disqualified from participating in the hearing of the case, 
and a temporary substitute is selected by the other members of the 
committee. A majority of the arbitration committee is required to 
hear a case and to render a decision. The decision of the committee 
is final and binding upon the parties to the controversy. No appeal 
from a local arbitration committee decision is provided for, as it is 
believed that the amounts involved do not warrant establishment of 
an appeals tribunal. Also, the qualifications of the arbitrators are 
such as to warrant the belief that their decision will be based upon 
an accurate determination and evaluation of the essential facts of 
each case. 

Arbitration procedure is informal and is designed to expedite the 
disposal of inter-company claims with a minimum of delay and ex- 
pense. Cases may be decided only upon information contained in the 
claim files of the controverting companies, if the parties are agree- 
able. Otherwise, personal representatives may appear and present 
their arguments at an open hearing to supplement the data contained 
in their files. Controverting parties may, in such cases, be represented 
by staff members, attorneys or any other persons of their choice. 
Witnesses may also be produced by either or both parties, if con- 
sidered necessary. Further, the controverting parties may submit 
briefs on questions of law and fact for consideration of the com- 
mittee, if warranted in a particular case. All decisions of the arbi- 
tration committee are reduced to writing, and copies are furnished to 
interested parties. 


Regarding Legal Action 
No case may be arbitrated while legal action is pending in connec- 
tion therewith. If the legal action is within the control of the 
signatory companies, it must be dismissed before arbitration can be 
undertaken. This is consistent with the pledge of the signatory 


companies not to resort to litigation in certain specified types of cases. 
It also insures freedom of action for the controverting parties and 
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arbitrators since the case is exclusively in their hands for determina- 
tion. 

If pending action is not under control of the signatory companies, 
it is apparent that the case may not be arbitrated. Such instances 
occur when a party not signatory to the arbitration agreement com- 
mences litigation concerning interests not represented by the signatory 
companies. Arbitration in such cases must be deferred until the 
legal action is disposed of in due course. In the meantime the de- 
fendant company must furnish the plaintiff company with a written 
waiver of the Statute of Limitations. Thus, a claim of the plaintiff 
company can be arbitrated at any time after the third party’s litiga- 
tion has been concluded. 

There are other circumstances where signatory companies, although 
pledged not to litigate, cannot arbitrate their claims. Such instances 
usually occur where other than signatory companies have some in- 
terest in the case. The interests of such other parties are not subject 
to arbitration under the agreement. Consequently, local arbitration 
committees are authorized to determine whether arbitration of the 
claims of signatory companies should be deferred until after the 
non-signatory party interests are removed from the case by settle- 
ment or otherwise. 


Auto Collision Subrogation 


In automobile collision subrogation claims, the insured usually has 
an interest to the extent of the deductible provisions of the policy 
coverage. The signatory companies have adopted a general policy 
in such cases that if they are the losing party in an arbitration pro- 
ceeding they will voluntarily pay any deductible retention of the 
successful party’s insured. 

At the present time arbitration committees are functioning in the 
following cities: Albany, N. Y.; Atlanta, Ga.; Baltimore, Md. ; Bir- 
mingham, Ala.; Boston, Mass.; Buffalo, N. Y.; Charlotte, N. C.; 
Chicago, Ill.; Cincinnati, O.; Cleveland, O.; Columbus, O.; Dallas, 
Tex. ; Denver, Colo. ; Des Moines, Ia. ; Detroit, Mich. ; Grand Rapids, 
Mich.; Hartford, Conn.; Houston, Tex.; Indianapolis, Ind.; Jack- 
sonville, Fla.; Kansas City, Mo.; Little Rock, Ark.; Los Angeles, 
Calif.; Louisville, Ky.; Memphis, Tenn.; Miami, Fla.; Milwaukee, 
Wis. ; Newark, N. J.; New Haven, Conn.; New Orleans, La.; New 
York, N. Y.; Oklahoma City, Okla.; Omaha, Neb.; Philadelphia, 
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Pa.; Pittsburgh, Pa.; Portland, Ore.; Providence, R. I.; Richmond, 
Va.; Rochester, N. Y.; Salt Lake City, U.; St. Louis, Mo.; San 
Francisco, Calif.; Seattle, Wash.; Syracuse, N. Y.; Tampa, Fla.; 
Twin Cities, Minn.; Washington, D. C. Arbitration committees 
will also be appointed in additional cities as circumstances warrant. 

The place of the accident determines which arbitration committee 
has jurisdiction in a particular case. Ordinarily the committee nearest 
the place of accident has jurisdiction. If, however, the signatory 
companies involved prefer to have some other committee hear a 
case, they are permitted to do so by mutual agreement. Such in- 
stances occur where location of claim offices having supervision over 
the case in controversy make it more convenient to arbitrate else- 
where. 

The inter-company arbitration agreement, being nationwide in its 
application, intentionally provides no exception to the general com- 
mitment of the signatory companies to forego litigation. If a contro- 
versy involving a case of the type described in the agreement can- 
not be settled between the companies themselves, their only recourse 
is to arbitration—never litigation. There is no room in the arbitration 
program for questions to arise as to whether a case is to be arbi- 
trated. The only question that may properly arise is where the 
arbitration hearing may be held. 

The arbitration program is not designed to hinder the signatory 
companies in settling or compromising claims between themselves 
in accordance with their own individual policies and practices. It is 
only when the inter-company claims cannot be amicably disposed of 
that the arbitration agreement becomes operative. 

The savings to signatory companies in expenses of litigation and 
time of their attorneys and employees as a direct result of the arbi- 
tration program cannot be accurately computed or estimated. The 
fact that litigation has been ruled out induces signatory companies 
to settle many cases between themselves which otherwise would 
result in court action. Since the only alternative to court action is 
arbitration, the companies are thereby encouraged to settle their 
differences of opinion between themselves rather than submit their 
disputes to determination by a committee of their associates. Con- 
sequently an undetermined number of inter-company controversies 
are compromised or otherwise settled without resort to arbitration. 
This is perhaps one of the greatest benefits to flow from the pro- 
gram. 
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Experience has also shown that about two out of every three cases 
filed with arbitration committees are subsequently withdrawn follow- 
ing settlement directly between the controverting parties. Arbitra- 
tion hearings in such cases are accordingly cancelled. On the basis 
of the number of cases actually heard by arbitration committees in 
1948 and the first six months of 1949, it is estimated that 1,440 cases 
involving $353,508 were settled between the companies after being 
referred for arbitration but before hearing by a committee. 

It is reasonable to assume that these cases, as well as many of the 
cases settled without reference to the arbitration committees, were 
disposed of on terms which were completely satisfactory to the 
claimant companies. If a claimant company has reason to believe 
that it is entitled to recover the full amount of its subrogation claim 
because of clear liability on the part of the defendant, there is no 
good reason why a compromise offer of less than the full amount 
should be acceptable. It costs the plaintiff nothing to arbitrate such 
acase. The allegation sometimes made by liability insurance carriers, 
that subrogation claimants should accept 50 or 75 percent of their 
claims because litigation expense would result in a net recovery of 
only that amount, has no merit under the arbitration program. 
Claimant companies need not accept such compromise offers of set- 
tlement if they believe they can sustain the burden of proof of the 
defendant insured’s negligence before an arbitration committee. 
The committees are not authorized to render compromise decisions 
on questions of liability. The time for compromise has passed when 
the hearing commences. Defendant companies may question the 
amount of the plaintiff’s claim if they consider it excessive, in which 
case the arbitration committee may determine the proper amount, in 
addition to determining the question of liability if contested. 

During 1948 and the first six months of 1949, decisions were 
rendered by arbitration committees in 720 cases involving $176,754. 
It is interesting to note that the average amount involved in each 
case was $238 in 1948, and $255 in the first six months of 1949. This 
increase is an indication that more of the claims involving small 
amounts are being settled between the companies without recourse 
to arbitration. 

From a “ringside seat,” watching inter-company arbitration in 
action for five years, it is apparent that the program thus far 
developed is only the beginning of what can be accomplished in 
settling, without litigation, inter-company controversies between all 
insurance carriers writing casualty and fire insurance in this country. 
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Charity Resorts to Arbitration 


How to distribute equitably $6,000 among families burned out of 
their homes was the question. 

It grew out of this situation: On December 30, a mysterious fire 
gutted three attached houses at 198-20-22-24 33rd Avenue, Bayside, 
N. Y., making homeless six adults and fifteen children. That same 
evening Ann McCauley, a neighbor of 199-07 33rd Avenue, had 
already begun to organize the Bayside West Fire Disaster Fund 
Drive. 

Four civic associations, the Auburndale Post of the American 
Legion and three churches soon got behind the move and in a month 
$6,131 was collected. But by this time friction had developed among 
the collectors. Agreement could not be reached on how this Fund 
was to be distributed, so three Americans were chosen to make the 
decision. They were Mrs. Lucius R. Eastman and Messrs. William 
J. Graham and Robert W. Sparks. 

Their award is unique in the annals of arbitration and as a service 
to humanity is worth recording. The arbitrators said: 


“First, we congratulate most heartily the community of 
Bayside West for its remarkable demonstration of good neigh- 
borliness in so promptly coming to the assistance of the three 
families. . . . No finer demonstration of real Americanism 
could be evidenced than the cooperation of churches, civic as- 
sociations, the American Legion and other elements of the 
community in this generous undertaking. 


Second, we desire to express our appreciation to the mem- 
bers of the three families who suffered the loss of their homes 
for their wholehearted cooperation in submitting any and all 
information that we sought in order that we might perform 
properly the services requested of us. 


Third, having carefully weighed the information so will- 
ingly supplied by the families as to their financial position, 
the extent of the damages, the insurance coverage and the 
value of their belongings, and in view of all the factors in- 
volved, we have determined upon the allocation of the fund 
of $6,131 that has been raised in their behalf. We find that 
it shall be allocated as follows: To Mr. and Mrs. Ludwig C. 
Ernst, $1,971; to Mr. and Mrs. George P. Greer, $1,910; and 
to Mr. and Mrs. Thomas Sheridan, $2,250.” 
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Comparative Law Courses and Arbitration 


Kurt H. Nadelmann 


Visiting Assistant Professor of Law, 
University of Pennsylvania Law School 


The leading law schools in this country and abroad have for some 
time felt that basic information on foreign legal systems should 
have its place in a modern law school curriculum. The times for 
legal isolationism are indeed over. Many a domestic law field or 
law problem has close contacts with foreign law, or it may profit 
from a study on a comparative law basis. 

The comparative law courses now offered differ widely. Greater 
uniformity may develop when the Survey of Comparative Law 
Teachings in preparation by the International Committee for Com- 
parative Law has become available. One type of course limits the 
comparison to a specific branch of the law; another endeavors to 
bring out basic differences between the legal systems by means of 
examples taken from various fields of the law. 

Whatever the method, the difficulties arise from the differences 
in substantive law and the law of procedure and from the uncer- 
tainties of conflicts of law, and the result is the blocking of inter- 
national intercourse and, in particular, international trade. Most 
likely, the course will close with a discussion of the efforts which 
have been made to unify at least parts of the law. 

International commercial arbitration owes its existence in large 
part to the very difficulties which are brought out and examined in 
a comparative law course. Commercial arbitration having become 
important as it is, it is logical if not indispensable to include arbitra- 
tion, as an available remedy, in a course on comparative law. 

What time may be spent on arbitration will, to some extent, 
depend upon whether arbitration as such is covered by the curricu- 
lum. In accordance with the general nature of the comparative 
law course, the differences in the arbitration systems will be pointed 
out. 

There is sufficient material available in English for a compara- 
tive study of arbitration law in a school where knowledge of a 
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foreign language is not required, e.g., the publications of the Ameri- 
can Arbitration Association and of the International Chamber of 
Commerce, the Jnternational Yearbook on Civil and Commercial 
Arbitration, and the Conference Reports of the International Law 
Association. Louisiana and Quebec cases can be used to explain 
the amiable compositeur type of arbitration. 

The question of materials being all-important, it may be noted 
that a Bibliography of Materials in English on Foreign Law is pres- 
ently. being prepared by a committee of the Association of Ameri- 
can Law Schools. It is hoped that arbitration law will be one of the 
subjects covered. 





Pioneering in Education 


The American Arbitration Association is again in on an important 
“first’—this time, by way of a “first-of-its-kind” course on Inter- 
national Arbitration given by Martin Domke, its International Vice 
President, as a Graduate Course at the New York University 
School of Law. 

The course covers foreign trade disputes between merchants of 
different countries, economic disputes between Governments, and 
the four systems of international commercial arbitration (Western 
Hemisphere: American, Canadian and Inter-American; Interna- 
tional Chamber of Commerce; British and Soviet Union). 

The Association has from its inception played a vanguard role 
in education about arbitration, and is currently launching its most 
ambitious educational program thus far.* It is, therefore, fitting 
and timely that it should have joined the progressive administration 
of the N. Y. U. Law School in taking this important step forward 
in the training of mature and capable persons in the knowledge and 
practical application of arbitration principles. 

*See the series on education by Frances Kellor, entitled “The American 
Pattern of Arbitration.” The first, “The Need for Organized Education,” 


appeared in the Arbitration Journal, N.S., Vol. 4, p. 244 (1949). The second, 
‘Institutes of Schools of Arbitration,” appears on page (3) of this issue. 














Controversies Under Stockholders’ Agreements* 


George D. Hornstein 
Member of the New York and Federal Bar. 


As the partnership retreats before the corporate form with its ad- 
vantage of limited liability, business venturers when few in number 
endeavor by written “stockholders’ agreements” to retain some attri- 
butes of the partnership. Inevitably the lawyer drafting such an agree- 
ment considers the possibility of including a clause providing arbitration 
for disputes arising under the agreement. Advantages of arbitration 
are that the proceeding is far speedier and less costly than would be a 
comparable court proceeding. 

In 1920 New York took the lead in empowering the courts to enforce 
both agreements to arbitrate and arbitration awards. Experience since 
then indicates that agreements to arbitrate do reduce disputes, often 
to the point that the formal process of arbitration is unnecessary. The 
differences which arise between parties reach a tension point less often 
when it is known that should they do so a speedy determination will 
result. 

How have arbitration clauses of stockholders’ agreements fared in 
court? When the subject of the agreement is valid and enforceable, the 
arbitration clause is likewise held binding. Adjudged legal have been 
(1) agreements that the parties would vote their stock and do all other 
things necessary to insure the selection and retention of specified per- 
sons (usually themselves) as directors and officers at stated salaries, 
for the life of each of them ;* and (2) restrictions on transferability of 
stock, prohibiting sales to outsiders except after a “first option” to those 
remaining in the enterprise.” 

Of the many valid subjects of agreement the two foregoing are the 
most popular and are usually consolidated into a single instrument. For 

* Extract from an address, “Stockholders’ Agreements in the Closely-held 
Corporation,” delivered before the Association of the Bar of the City of New 
York. The instant analysis, it should be noted, is confined to New York law and 
to agreements signed by all stockholders. The material here presented is part of 
a forthcoming volume on The Closely-Held Corporation. 

* Martocct v. Martocci, 42 N. Y. S. 2d 222, (1943), aff'd, 266 App. Div. 840, leave 
to appeal denied, 266 App. Div. 917; Matter of Seymour Grean & Co., Inc., 274 
App. Div. 279 (1948) ; In re ——— N. Y. L. J., July 3, 1947, p. 20, Null, J,; 
Matter of Panhandle Producing & Refining Co., Inc., N. Y. L. J., February 4, 
1947, p. 477, Valente, J. 

* Chase Nat. Bank v. Mfrs. Trust Co., 265 App. Div. 406 (1943). 
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the first subject, arbitration clauses are useful ; in the second, they ap- 
pear inadvisable tax-wise, however natural it may seem to leave to 
arbitration the determination of the fair price to be paid for shares of 
stock when a contingency arises. A definite formula for price fixing, if 
arrived at bona fide when the agreement was made, can be determinative 
of the value of a stock interest for estate tax purposes, although by the 
time of death the actual value may be ten times higher. This advantage 
is not available, however, unless there is either an agreement for sale 
ora “first option” binding during life as well as on death at a definitely 
ascertainable price.® Prices to be fixed by arbitration cannot be con- 
sidered sufficiently definite. 
The form of arbitration clause frequently employed consequently 
reads as follows: 
“Should at any time any dispute arise between any one or more 
of the parties hereto with respect to his or their rights, obliga- 
tions, duties and requirements under and by virtue of the pro- 
visions of this agreement, except as to the valuation of stock, said 
dispute, except as aforesaid, shall be referred to, and consent 
and approval of each of the parties hereto is expressly given to 
refer said dispute for determination to the American Arbitration 
Association, whose determination and/or decision shall be final 
and binding upon the parties hereto, and there shall be no appeal 
from said decision.” 


As has been indicated, proceedings to enforce arbitration pre-suppose 
the existence of a valid and applicable contract. The courts therefore 
reject arbitration in two types of cases: 

(1) Cases where the contract as a whole is basically illegal (e. g., a 
violation of statute) ;* and 

(2) Cases where the scope of the arbitration clause does not include 
the dispute which has arisen. 

The first major principle—that an arbitration clause is of no avail 
where it is part of an indivisible contract considered violative of a 
statute or public policy—conforms to the practice set forth in the earli- 
est decision of the New York Court of Appeals upholding the State’s 
Arbitration Law. Mr. Justice Cardozo said : “We exclude cases where 
the contract is inherently immoral or in contravention of a statute.’ 

* Lomb v. Sugden, 82 F. 2d 166 (1936) ; Wilson v. Bowers, 57 F. 2d 682 (1932). 

‘The rule is different where the agreement is merely voidable, e. g., subject to 


being rescinded for fraud, etc. Matter of Jacoby, 33 N. Y. S. 2d 621 (1942). 
Berkovitz v. Arbib & Houlberg, Inc., 230 N. Y. 261, 271-2 (1920). 
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Implementing this doctrine, the courts have nullified arbitration 
clauses when they were included in the following types of contract ad- 
judged illegal : agreement requiring a unanimous vote of stockholders 
for the election of directors ;* agreement interpreted to prevent directors 
from ousting one of their number for dishonesty ;7 agreement for man- 
agement of the corporation not by its directors, but exclusively by 
holders of one class of stock ;° agreement treating the corporation as a 
“partnership” by providing for its dissolution (distribution of its 
assets) on specified contingencies.® 

In other instances, the very arbitration clause itself has been stated 
to be violative of public policy where it purports to deny the courts 
power to redress violations of fiduciary duty by directors and officers, 
misconduct which would properly form the subject of a stockholders’ 
derivative suit. Usually the court has interpreted the clause to be prop- 
erly limited in its scope and—as so limited—arbitration has been or- 
dered ;!° meanwhile, stay of the derivative suit was refused." In one 
case, however, where the arbitration clause was “very broad and un- 
ambiguous,” the court ordered arbitration to proceed on the identical 
issues which were the subject of a contemporaneous stockholders’ de- 
rivative suit.12 The law on this problem cannot be considered settled. 

The judges take a similar position that arbitration clauses are in- 
effective to stay applications for dissolution under the General Corpo- 
ration Law, dissolution which otherwise would be available as of right 
under certain prescribed conditions, e. g., where the directors vote for 
dissolution, or where the directors are equally divided, or where the 
stockholders are so divided that they cannot elect a board of directors." 
Two of these cases explained that arbitration cannot compel a holder 
of 50% of the stock to continue in a state of constant warfare with the 


*In re Berman, N. Y. L. J., May 5, 1942, p. 1902, McGeehan, J. The subject- 
matter of this type of agreement would now be adjudged valid if certain formali- 
ties were observed. N. Y. Stock Corp. Law, section 9, as amended 1948. 


* Matter of Allied Fruit & Extract Co., Inc., 243 App. Div. 52 (1934), leave to 
appeal denied, 266 N. Y. lv. 


* Matter of Abbey v. Meyerson, 274 App. Div. 389 (1948), aff'd, 299 N. Y. 557. 
* Matter of Flanagan, 271 App. Div. 1014 (1947). 


* Lumsden v. Lumsden Bros. & Taylor, Inc., 242 App. Div. 852 (1934) ; Matter 
of Ehrlich, N. Y. L. J., November 2, 1949, p. 1093, Miller, J. 


* Matter of Diamond, 80 N. Y. S. 2d 465 (1948), aff'd, 274 App. Div. 762. 
* Matter of Carl, 263 App. Div. 887 (1942). 
"N.Y. Gen. Corp. Law, sections 101, 103. 
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remaining 50% interest.1* Still other judges stated the view that man- 
agement of a corporate enterprise by arbitrators is repugnant to the 
judicial concept of corporate structure.!® One court, however, denying 
an application for dissolution, has suggested that the charge of mis- 
management (urged as proof that the dissolution sought would be 
beneficial to the corporation) did appear to be a fit question for arbi- 
tration.1® 

The second major principle limiting arbitration requires that the 
parties must have consented to arbitration for the very matters now 
in dispute. Consequently, only a matter clearly within the scope of the 
arbitration clause is arbitrable.17 Some ambiguities, real or imagined, 
have already been referred to in the preceding paragraph. In another 
oft-cited case the court side-stepped the question whether arbitration 
could usurp the court’s jurisdiction to determine the legality of a cor- 
porate election. The agreement between two men (each holding a 50% 
interest) for arbitration of any dispute arising “out of this agreement” 
was interpreted not to include the election of a new director to succeed 
one designated in the agreement ; the arbitration clause—as so limited— 
it was adjudged, did not justify stay of the prescribed statutory pro- 
ceedings to review the election.1® 

Technical difficulties sometimes bar arbitration under stockholders’ 
agreements. Where successive agreements are drawn up, an omission 
of the arbitration clause in one of the later agreements will cause it to 
be lost—unless remedied by an independent suit in equity to reform 
the contract.!® The call for arbitration was considered premature where 
there had been merely a “threat” to violate an agreement.”° 

Some very neat questions can arise until the law with respect to 
arbitration is better settled. Ordinarily, one loses his right under an 


* Matter of Cohen, 183 Misc. 1034 (1944), aff'd without opinion, 269 App. Div. 
663, leave to appeal denied, 269 App. Div. 690 and 294 N. Y. 639; In re Dome 
Trading Corp’n, N. Y. L. J., September 17, 1945, p. 514, Pecora, J. 


* Matter of Hess, N. Y. L. J., September 11, 1942, p. 555, Null, J.; cf. In re 
Rubin, N. Y. L. J., August 9, 1949, p. 227, Levey, J. sia 


* Application of Gail Kiddie Clothes, Inc., 56 N. Y. S. 2d 117 (1945). 


_ ™ Matter of Kelly, 240 N. Y. 74, 78 (1925). For an application of this principle 
in a stockholders’ agreement, see Matter of Richman, N. Y. L. J., December 27, 
1945, p. 1878, Kleinfeld, J. 


ont Scuderi, 265 App. Div. 1054 (1943), leave to appeal denied, 266 


” Whelan v. Chesshire, N. Y. L. J., March 21, 1945, p. 1073, Hecht, J. 
* Braunstein v. Goldsmith, N. Y. L. J., November 6, 1941, p. 1388, Steuer, J. 
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arbitration agreement by proceeding to suit.21 The party sued, in turn, 
waives his right to arbitration unless he pleads it.2* Query : If one insti- 
tutes suit, and the Court rules he was bound to arbitrate, can he there- 
after ask arbitration ? 

Can we summarize “the law” with respect to arbitration clauses in 
stockholders’ agreements? The universally revered Justice Holmes 
frankly stated : “The prophecies of what the courts will do in fact, and 
nothing more pretentious, are what I mean by the law.” 

Looking, as we therefore must, to the future, the writer believes that 
the courts will hold the agreement to arbitrate binding unless (1) the 
principal subject matter is illegal, or (2) the matter sought to be arbi- 
trated is not within the scope of the arbitration clause. The category of 
illegal contracts, the writer predicts, will be narrowed with the passage 
of time, whereas the matter to be arbitrated will be widened as more 
agreements employ a standard form. 

Finally, it may be noted that the resort to arbitration still finds useful 
the lawyer’s professional training. The Rules of the American Arbi- 
tration Association, the organization usually employed, expressly pro- 
vide that parties may be represented by counsel, and statistics show that 
lawyers do appear for clients in 82% of the commercial matters sub- 
mitted to arbitration. The parties can thus be assured that their cause 
is being competently presented at the same time as they are receiving 
a relatively speedy and inexpensive determination of their dispute. 


™ Matter of Young v. Crescent Development Co., 240 N. Y. 244, 251 (1925). 
™ Blum v. Oxman, 190 Misc. 647 (1947); cf. Lumsden v. Lumsden Bros. & 
Taylor, Inc., 242 App. Div. 852 (1934). 
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Review of Court Decisions 


This review covers decisions in civil, commercial and labor-man- 
agement cases. They are arranged under the main headings of : I. The 
Arbitration Clause in Contracts, II. Enforcement of Arbitration 
Agreements, III. The Arbitrator, IV. Arbitration Proceedings, and 
V. The Award. 


I. THE ARBITRATION CLAUSE IN CONTRACTS 


An arbitration clause on the reverse side of a signed contract survived the 
contention that the party did not read the clause, since he claimed neither that 
he was prevented from reading it nor that it was concealed from him. In fact, 
the paper signed by him contained a reference in bold type that the agreement 
was subject to the terms and conditions appearing on the reverse side thereof. 
Cohen & Sons Co. v. Lasky, N.Y.L.J., January 27, 1950, p. 345, Valente, J. 


Retention of sales note without objection, acceptance of goods and sending 
a check in payment constituted ratification of the sales note and acquiescence 
to its terms, one of which provided for arbitration. Turner-Halsey Co., Inc. v. 
A. M. Grossman, Inc., N.Y.L.J., August 24, 1949, p. 317, Greenberg, J.* 


Arbitration clause in unsigned broker’s sales note was held insufficient to 
constitute an agreement to arbitrate when the purchaser confirmed a sales con- 
tract containing no arbitration clause and which provided that it could be 
changed only in writing. The Court of Appeals therefore affirmed the lower 
court decisions granting a stay of arbitration. Fabriton Corp. v. Lester Martin & 
Co., Inc., 300 N.Y. 476. 


If the meaning of the contract provision sought to be arbitrated is un- 
equivocal, neither can there be anything to arbitrate nor can the contract be said 
to provide for arbitration. Thus where the agreement provided for resort to 
collateral pledged as security for repayment of a loan only if the loan with 
interest was not paid at maturity or in the event of a contingency which had not 
occurred, the right to resort to the collateral before maturity was held not 
arbitrable under an agreement providing for arbitration of disputes as to the 
validity or interpretation of the agreement or of differences between the parties 
in respect to the operation of the agreement. Brookside Mills, Inc. v. Raybrook 
Textile Corp., 94 N.Y.S. 2d 68. 


Expiration of collective bargaining agreement providing for arbitration of 
disputes does not relieve the employer of the obligation to proceed with arbitra- 


* For a full discussion of the questions involved, see George M. Szabad, “Spe- 
cific Acceptance of Arbitration Clause,” Arbitration Journal, N.S., Vol. 4, p. 139 
(1949). 


67 











68 The Arbitration Journal 





tion of grievances which were pending during the life of the contract. On the 
other hand, the employer is not obligated to arbitrate grievances which arose 
after the expiration of the contract. The decisions of the New York courts 
(299 N.Y. 725) were upheld, since the United States Supreme Court denied a 
writ of certiorari on December 5, 1949. Lane v. Endicott Johnson Corp., 18 U.S. 
Law Week 3175. (See Arbitration Journal, N.S., Vol. 3, pp. 60 and 190 (1948) ; 
Vol. 4, p. 226 (1949).) 


“Fringe” benefits, such as pensions and welfare plans, were excluded from 
consideration by the arbitrator under an agreement which provided for the 
arbitration of disputes over “a revision of the basic wage rates,” and which 
elsewhere defined wage rates rigidly. “The party to a contract containing an 
arbitration clause may not submit to arbitration questions which, on the face of 
the contract, are clearly beyond the scope of the provision for arbitration.” 
Publishers Association of New York City v. Simons, as President of Newspapers 
and Mail Deliverers’ Union of New York and Vicinity, 196 Misc. 888. 


Assessment of damages was permitted under a modification of individual 
agreements with an employer. Under those agreements the employees were 
to refrain from soliciting their employer's customers for two years after 
the employment was terminated and deposited $200 to indemnify the em- 
ployer in the event of a breach. The modification was contained in a collec- 
tive bargaining agreement which provided for arbitration of all disputes 
between the parties and gave the arbitrator jurisdiction over complaints of 
breach of the covenants contained in the individual contracts, “such individual 
agreements shall be deemed modified accordingly.” The lower court held 
that the arbitrator could not assess damages for such breach, and that a 
contrary holding would grant the arbitrator power to assess damages not 
subject to the $200 limitation. In reversing, the Court of Appeals pointed 
out that “an agreement to arbitrate ‘any and all controversies’ will be con- 
strued as affording ‘authority to assess the damages against a party in 
default’ (Matter of Marchant v. Mead-Morrison Mfg. Co., 252 N. Y. 284, 
298, 299).” Therefore, when the employees bound themselves through the 
collective agreement to submit any “complaints” concerning their covenants 
to the arbitrator, no restriction upon his authority can be inferred from such 
language. Furthermore, the award of $2,700 was not in conflict with the 
provisions relating to the $200 limit since that was held not to constitute an 
“exclusive remedy,” and the individual contracts were expressly modified by 
the arbitration agreement. Utility Laundry Service, Inc. v. Sklar, 300 N. Y. 
255. (For lower court decision, see Arbitration Journal, N. S., Vol. 4, p. 
229 (1949). 


II. ENFORCEMENT OF ARBITRATION AGREEMENTS 


U.S. Arbitration Act was held applicable to clause contained in collective 
bargaining agreement. The agreement provided for a union shop with respect 
to insurance agents, and also for a check-off which was complied with until the 
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Taft-Hartley Law prohibited check-offs without written authorization by em- 
ployees. When some agents refused to execute such authorizations, the union 
demanded their discharge as they were no longer union members in good stand- 
ing. The company refused and the union demanded arbitration. The company 
thereupon moved for a judgment declaring the discharges not mandatory and 
the dispute not arbitrable, and requested an order restraining the union and the 
American Arbitration Association from proceeding with the arbitration. The 
court, relying on Donahue v. Susquehanna Collieries Co., 138 F. 2d 3, and 
Watkins v. Hudson Coal Co., 151 F. 2d 311 (both C.C.A. 3), held the Arbitration 
Act did not preclude granting of a stay. (For compilation and discussion of 
authorities, see Wilson and Co. v. Freemont Cake and Meal Co., 77 F. Supp. 
364, D. Neb.) But before deeming the issue involved in the company’s request 
arbitrable and granting the stay, the court satisfied itself that the conditions 
precedent to arbitration were complied with and that a union shop clause was 
clearly pertinent to “the working conditions of employees” — the term describing 
the coverage of the agreement. 

Regarding the union’s petition for arbitration, the company pointed to the 
excepting clause in Section 1 of the Arbitration Act: “... nothing herein con- 
tained shall apply to contracts of employment of seamen, railroad employees, or 
any other class of workers engaged in foreign or interstate commerce .. .” and, 
equating a collective bargaining agreement with an employment contract in this 
instance, termed the arbitration clause unenforceable. Assuming the applicability 
of the excepting clause to Section 4, which deals with enforcement, the court 
nevertheless held that “a collective labor contract is not of itself a contract of 
employment,” according to the Supreme Court: “Collective bargaining . . 
results in an accord as to the terms which will govern hiring and work and pay 
in that unit. The result is not, however, a contract of employment except in rare 
cases; no one has a job by reason of it and no obligation to any individual 
ordinarily comes into existence from it alone” (J. I. Case Co. v. NLRB, 321 
U.S. 332). Although in International Union v. Colonial Hardwood Floor Co., 
168 F. 2d 33 (C.C.A. 4), it was said that Congress intended to steer clear of 
compulsory arbitration of labor disputes and thus the excepting clause applied to 
collective agreements, the court declared that a law enforcing voluntary arbitra- 
tion agreements “is no more objectionable than any other provision for the 
specific enforcement of contracts, nor does it in any way approach compulsory 
arbitration.” Moreover, “under the national policy favoring the enforcement of 
collective labor agreements through judicial and quasi-judicial processes rather 
than through the use of economic force. . . it is well to interpret the Arbitration 
Act in such a manner as to encourage the effectuation of that policy, and to 
avoid ‘a grudging type of construction carried down from the days of judicial 
hostility to all arbitration agreement,’ Donahue v. Susquehanna, supra.” Accord- 
ingly, the petition for arbitration was granted. UVOPWA, CIO v. Monumental 
Life Insurance Company, U.S. District Court for the Eastern District of Penn- 
sylvania, February 9, 1950, McGranery, J. 


Existence of a bona fide dispute under an arbitration agreement is a 
question of law for the determination of the court. Thus “if there is no 
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real ground for claim, the court may refuse to allow arbitration although 
the alleged dispute may fall within the literal language of the arbitration 
agreement.” In the instant case, the collective bargaining agreement pro- 
vided for arbitration and forbade company discrimination for union activity, 
Under another agreement, employees were to be paid by the company for 
serving as union representatives in adjusting grievances up to eight hours 
per week; the union was to pay for time in excess of eight hours. Under 
the pension plan in operation, employees received pension credits for time 
paid by the company. The Court of Appeals held that the union was not 
entitled to arbitration of its claim that the anti-discrimination provision was 
violated by the company’s failure to allow employees pension credits for 
time spent by union representatives beyond eight hours. General Electric 
Co. v. UER&MWA, CIO, 300 N. Y. 262. 


Eight-year delay in acting on a demand for arbitration was held a waiver of 
the right to arbitrate. An exclusive agency for the sale of licenses to use a 
method owned by another company for converting petroleum substances into 
motor fuel, and which also constituted the agent as the exclusive engineering 
organization for the development of the method, was a transaction involving 
commerce so as to be subject to enforcement under the U.S. Arbitration Act. 
However, where the defendant in a breach of contract action had the right to 
arbitrate under the contract and filed, together with an answer and counterclaim, 
a petition for arbitration as an affirmative defense and then did nothing to bring 
about the arbitration for a period of about eight years while the suit was pend- 
ing, actively participating in the suit in anticipation of a court trial of the issues, 
the defendant was held to have waived his right to arbitration. Matter of 
American Locomotive Co., 87 Fed. Supp. 754 (U.S. District Court, Eastern 
District, Michigan). 


Employee’s suit against his employer was stayed pending arbitration, al- 
though he was no longer a member of the union with which the agreement was 
signed. The employer was considered entitled to insist on arbitration; if, how- 
ever, the employee is unable to enforce arbitration through the union, he may 
seek appropriate relief. Julius Wile Sons & Co., Inc. v. Messinger, N.Y.L.J., 
December 19, 1949, p. 1697, Aurelio, J. 


Contention that until] both parties agree as to the form of the arbitration 
there can be no submission to arbitration of a dispute falling within the arbitra- 
tion clause is “untenable. As a practical matter, this is tantamount to maintain- 
ing that the arbitration clause is completely ineffective; that it represents an 
agreement to arbitrate provided that when a controversy arises both parties 
then agree to submit to arbitration.” Truck Drivers Union, Local 807 v. Sidney 
S. Schupper Interstate Hauling System, Inc., N.Y.L.J., October 11, 1949, 
p. 798, Botein, J. 


Waiver by laches results from a delay in moving to stay a court action, even 
when the party has asserted its right to arbitration by way of a defense in the 
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answer (Nagy v. Arcas Brass and Iron Co., 242 N.Y. 97). Matter of De Costa, 
N.Y.L.J., January 11, 1950, p. 123, Pecora, J. 


III. THE ARBITRATOR 


Failure to name arbitrators and leaving blank the spaces which should have 
contained the names was held to render the agreement incomplete and thus 
unenforceable. Even if it had been complete, however, the motion to compel 
arbitration would have failed because no demand for arbitration was made until 
eleven months after the agreement was signed and the law implies a condition 
that performance be had within a reasonable time. Somerset Holding Corp. v. 
Taub, 93 N.Y.S. 2d 632. 


Foreign Trade Arbitration Commission of the U.S.S.R. Chamber of Com- 
merce in Moscow was considered disqualified to act as the arbitration board in 
a dispute between a Pennsylvania company and the Russian trade agency 
(Amtorg) in New York. The contract for the sale of cotton linter, concluded 
in September 1947, provided for the submission of differences to the Moscow 
arbitration body. However, the identification of the interests of a government 
agency in Moscow with the New York trade agency, which acted as an instru- 
mentality of the Soviet Government, disqualified the arbitrator and rendered his 
nomination void. The court further held that the parties are entitled to specific 
performance of the right to arbitrate, and that this privilege survives the dis- 
qualification of the arbitrator named by the parties. The court declared, there- 
fore, that it would nominate an arbitrator if the parties failed to agree upon a 
selection within ten days. Amtorg Trading Corp. v. Camden Fiber Mills, Inc., 
N.Y.L.J., January 25, 1950, p. 309, McNally, J. 


Variation of procedure by parties was upheld in a case where the charter 
party provided for a three-man board of arbitrators. The parties appointed two 
interested persons (the managing agent of the ship-owner and the broker through 
whom the charterer chartered his vessels), who then selected the third arbitrator 
as umpire. In upholding the umpire’s decision, the court held that the parties 
might vary the procedure by their conduct. Matter of Petrolite, 1949 American 
Maritime Cases 273 (U.S. District Court, Southern District, New York). 


IV. ARBITRATION PROCEEDINGS 


Ship collision under 1943 blackout conditions in the Gulf of Venezuela in- 
volved two ships of different nationalities, namely Venezuela and Great Britain. 
A New York arbitrator selected by the parties held that both navigators delayed 
too long in showing navigation lights and taking helm action and that they were 
equally at fault. Each vessel was thus liable for one-half of the total damage. 
The arbitrator in New York applied the law of the forum, that is the maritime 
law as conceived and practiced in New York, since it would be “unjust” to 
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apply the law of either Venezuela or Great Britain to the exclusion of the 
other. Catatumbo v. Quiriquire, 1949 American Maritime Cases 513. 


Where a party proceeded with knowledge that the other party’s attorney 
was also attorney for one of the arbitrators, the Appellate Division affirmed a 
lower court’s refusal to vacate an award rendered after an arbitration proceed- 
ing under the National Federation of Textiles rules at which counsel had not 
been present. Avalon Fabrics, Inc. v. Raymill Fabrics Corp., 92 N.Y.S. 2d 310. 


Where counsel was excluded in accordance with the rules of the National 
Federation of Textiles, under which the arbitration was held, the validity of the 
award was not affected. Gilt Edge Textile Corp. v. Edward Nordlinger & Sons, 
Inc., N.Y.L.J., December 20, 1949, p. 1714, Aurelio, J. 


When a pre-trial examination was denied la party to an arbitration proceed- 
ing, the court held: “The liberalization of pre-trial examination in contract 
actions as indicated by Dorros v. Dorros (274 App. Div. 11) has no bearing on 
the essential fact that examination of parties to an arbitration proceeding is 
incompatible with the whole purpose and methods of procedure in arbitration 
(In re. Schwartz, 127 Misc. 452; Smythe v. Board of Education, 128 Misc. 49; 
Kallus v. Ideal Novelty & Toy Co., 45 N.Y.S. 2d 554).” North American 
Rayon Corp. v. Putnam Mills Corp., N.Y.L.J., October 13, 1949, p. 819, Hecht, J. 


Participation in arbitration proceedings bars an employer from attacking 
the validity either of the entire agreement between the employer-Association 
and the union under the Sherman Anti-Trust Act, the Donnelly Act (General 
Business Law, sections 340-347) or the Taft-Hartley Act, or of the provision 
concerning the method of application of the payment directed by the award. 
Mencher v. B. Geller & Sons, Inc., 93 N.Y.S. 2d 886. 


On an application for a stay of arbitration only the existence of a valid 
arbitration agreement and whether there was a failure to proceed with the obliga- 
tion to arbitrate may be put in issue. Thus the question whether the employer 
voluntarily negotiated the subject of working hours with the union must be 
determined by trial, and on the motion for a stay the court was therefore unable 
to determine whether there had been an obligation to arbitrate a dispute over 
working hours in accordance with which the employer had failed to proceed. 
Building Service Employees International Union, Bronx Local 32E v. West- 
chester Country Club, Inc., N.Y.L.J., January 3, 1950, p. 14, Coyne, J. 


V. THE AWARD 


“Full faith and credit” was accorded a New York judgment by the U.S. 
District Court of the Western District of Missouri, when the New York judg- 
ment confirmed an arbitration award between parties who had provided in their 
sales contract for arbitration in and under the laws of New York State and 
under the rules of the General Arbitration Council of the Textile Industry. Serv- 
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ice of the notice to arbitrate and of the proceeding to confirm the award upon the 
purchasers in Missouri by registered mail in accordance with the provisions of 
their agreement was held sufficient to confer jurisdiction on the New York court 
although the purchasers did not participate in the proceedings. They were thus 
“not being deprived of their property without due process of law.” Marvlo 
Fabrics, Inc. v. Jarus, 87 F. Supp. 245. 


Arbitrators exceeded their authority by awarding more than $5,500 for 
one missing case out of three cases stored where the total insurance contract 
covering the value of the three cases was for $5,500. The Appellate Division, in 
confirming the vacatur of the award, also directed a rehearing before the same 
arbitrators. Heymanson v. Morgan & Bro., 276 App. Div. 837. 


Departures from strict legal rules are part of the arbitration risk, and the 
court will not vacate an arbitration award on that ground alone. Denis-Marcus, 
Inc. v. Leonard Sportswear Corp., N.Y.L.J., October 24, 1949, p. 958, Botein, J.; 
Kluger, Inc. v. Frank Boylan, Inc., N.Y.L.J., October 31, 1949, p. 1052, Botein, J. 


Unexplained disparity between the award and the amount of the judgment 
directed to be entered thereon necessitated remission of the matter to the arbi- 
trators to determine in dollars and cents the amount of the award in accordance 
with the terms of the contract, including allowances for defects in the product 
and expenses if any, and with the provision relative to payment in English 
pounds. A. M. Jordan, Ltd. v. United Shellac Corp., 276 App. Div. 756. 


In a dispute over quality of goods, arbitrators under National Federation 
of Textiles Rules announced that the number of samples available was in- 
sufficient for them to decide the question. Parties stipulated that the arbi- 
trators should be permitted to examine more material, but without further 
examination the arbitration was closed and an award made. Since it did 
not appear that appellant requested a postponement of the hearing, or asked 
to be represented by counsel, the Court of Appeals refused to set aside the 
award on those grounds or because the Appellate Division directed that in- 
terest should be added to the judgment. Active Fabrics Corp. v. Rosedale 
Fabrics, Inc., 300 N. Y. 472. 


An award required the purchaser to accept the merchandise and pay a 
specified sum to the seller. The judgment entered upon the award directed the 
purchaser to pay the sum less one per cent. The U.S. Court of Appeals Second 
Circuit, in affirming, refused to set the judgment aside on the ground that it did 
not follow the award, especially since the judgment so entered favored the 
purchaser who was appealing therefrom. Carlton Mills Co. v. Manocraft Clothes, 
Inc., 177 F. 2d 199. 


As the motion to vacate fair rental award was not made within the time 
Prescribed by section 1463 of the Civil Practice Act, the Court of Appeals, 
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passing upon no other question involved, reversed an order vacating an award 
rendered before the parties signed the lease. The lower court had deemed the 
signing of the lease a prerequisite to the determination by arbitration or by the 
court of rent in excess of the emergency rent under the Commercial Rent Law. 
(See Arbitration Journal, N.S., Vol. 4, p. 228 (1949) for lower court decisions.) 
Heidelberger v. Cooper, 300 N.Y. 502. 


Entry of judgment on an arbitration award was directed by the court but 
as the contract provided for money penalty only in the event of failure to comply 
with the award, the motion to compel compliance was denied. Jn re. United 
Culinary Bar & Grill Employees Union of N.Y., Local 923, CIO, N.Y.L.J., 
October 10, 1949, p. 779, Botein, J. 


Arbitrators exceeded their authority by directing that an employee be 
reinstated but penalizing him by granting him only one-half of his back pay on 
the basis of their finding him not without fault, since the agreement provided 
that an employee, if improperly discharged, should be reinstated with full pay. 
In re. Silber, N.Y.L.J., December 27, 1949, p. 1774, Benvenga, J. 


Exhaustion of grievance machinery culminating in arbitration, under a 
collective bargaining agreement which stipulated that if the procedure had been 
followed “in good faith by both parties” it was to be deemed “adequate for fair 
and expeditious settlement,” bars institution of an action at law to recover 
retroactive wages. Plaintiff had averred performance of conditions precedent 
but made no mention of an award of any sum of money which defendant refused 
to pay. Since the contract provided for the adjustment of grievances and there 
was no allegation of fraud or dishonesty, the court concluded that the decision 
of the arbitrator was final and binding. Trimble v. Robertshaw Thermostat Co., 
Pennsylvania Court of Common Pleas, Westmoreland Co., No. 380, August 
4, 1949. 


A voting agreement provided that until 1951 the two principal stock- 
holders were to act jointly, and in the event of a disagreement as to voting rights 
the matter was to be referred to a named arbitrator. On a charge of breach of 
this voting agreement, the arbitrator rendered a decision which one of the parties 
refused to follow at a stockholders’ meeting. The Delaware courts held that the 
vote of the stockholder who refused to follow the arbitrator’s decision should 
not be counted. Ringling Brothers-Barnum and Bailey Combined Shows, Inc. 
v. Ringling, 53 Atlantic 2d 441. 


Judgment entered upon an arbitration award is “res judicata of all matters 
reasonably comprehended in the dispute submitted to the arbitrators,” was the 
holding of the Appellate Division affirmed by the Court of Appeals. Accordingly, 
the purchaser against whom the award was rendered for the invoice price of 
goods delivered was barred from instituting an arbitration proceeding to recover 
for losses allegedly incurred because of defects in the goods which were the 
subject of the sale. Springs Cotton Mills v. Buster Boy Suit Co., Inc., 300 N.Y. 
586. (For lower court decision, see Arbitration Journal, N.S., Vol. 4, p. 227 
(1949).) 
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“Business Disputes Settled Painlessly” by Spruille Braden, Readers Digest 
(condensed from the Christian Science Monitor), November 1949, p. 125. This 
article discusses how arbitration has helped and will continue to help in the 
expansion of world trade by providing a forum for the adjustment of trade 
controversies between nationals of different countries. It has been circulated in 
nine foreign editions, each illustrated with arbitration cases involving the specific 
area. The audience reached includes Canada, Latin America, Belgium, England, 
France, Germany, Italy, Spain, Switzerland, the Scandinavian countries, Aus- 
tralia and Japan. 

Behind the happy ending to many business disputes once regarded as insoluble 
and giving rise to poor international commercial relations is the International 
Business Relations Council of the American Arbitration Association, said Mr. 
Braden, the Association’s President. Founded in 1947 and operating at present in 
42 countries, the IBRC offers “quick settlement by unprejudiced businessmen as 
a substitute for cumbersome court procedure . . . [and] concentrates on gaining 
international acceptance for arbitration as a means of untangling world-trade 
knots.” The successes of the IBRC have induced private firms to adopt arbitra- 
tion and to include its standard clauses in their import and export agreements. 
Moreover, it has been successful in obtaining the approval of many foreign 
governments ; e.g., Ecuador established arbitration machinery to cover its ninety 
million dollars in foreign trade “to safeguard the prestige of Ecuador’s inter- 
national trade relations and as a gesture of its good faith.” All in all, said Mr. 
Braden, the IBRC “has proved itself a tremendous influence in accelerating 
world trade. As all civilization depends on world trade, this is a vital service.” 


“Literature on the Law of the Middle East” by Herbert J. Liebesny, Middle 
East Journal, October 1949, p. 461. Islamic law will play a role in the business 
relations of America with the countries of the Middle East, since western law 
has only begun to have an influence on their legal systems. This state of affairs 
must also be recognized in connection with the introduction of modern arbitra- 
tion laws and practices in those areas. This article presents an interesting survey 
of the existing situation. 


The Law by Rene A. Wormser. This “story of lawmakers and the law we have 
lived by from the earliest time to the present day” is a chronicle of the succeeding 
great cultures, from antiquity and the European empires to the American forms 
of government, seen from the viewpoint of the development of law in relation 
to human history. The analysis of many events offers interesting side-lines in 
the various aspects of the legal life of the nations. (New York: Simon & Schuster, 
1949, 609 pages. $5.00.) 


Courts on Trial — Myth and Reality in American Justice by Jerome Frank. 
This book by a federal judge is a challenging investigation of courtroom prac- 
tice. Judicial fact-finding and personal factors in judicial actions are dealt with 
in their various aspects. The reader will find an inexhaustible source of thoughts 
and reading material referred to in numerous notes which will also afford to 
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the layman a better understanding of the function and role of jurisprudence in 
a free society.* (Princeton, N. J.: Princeton University Press, 1949, 441 pages, 


$5.00.) 


International Court of Justice Yearbook 1948-1949. This valuable report on 
the activities of the Court with respect both to its jurisdiction in contentious 
procedures and to its administrative matters contains a bibliography with refer- 
ences to Pacific Settlement of International Disputes: Arbitration and Judicial 
Decision. (Sales No. 10 of the International Court of Justice, 1949, 158 pages.) 


Reports of International Arbitral Awards. Volume III of this series (see 
this Journal 1949, p. 234) includes in cases XXXV to LX arbitration decisions 
from 1933 to 1941, the last one being the U. S.-Canada Trail Smelter case. 
Detailed indices, offering references to source material unavailable elsewhere 
in that form, make these volumes an indispensable tool for everyone con- 
cerned not only with the development of arbitration but also, more generally, 
with international law in action. (United Nations Publications Sales No. 1949, 
Vea 


Proceedings of the International Civil Aviation Conference. The docu- 
mentation of the drafts, discussions and working papers is well arranged to 
facilitate reference to the various subjects dealt with at the Conference, 
which was held in Chicago during the winter of 1944. The arbitration pro- 
visions (Chap. XVIII, Arts. 84-88) of the Convention are commented upon 
in some Canadian, British and French proposals at page 1421. (U. S. Depart- 
ment of State Publication 2820 in two volumes, 1949, 1509 pages, $5.00.) 


Documents on German Foreign Policy 1918-1945. The collection of docu- 
ments from the captured German archives published under the joint sponsorship 
of the American, British and French governments covers in its first volume 
“From Neurath to Ribbentrop” and in its second, “Germany and Czechoslovakia.” 
The latter volume deals with the events of 1937 and 1938 of decisive importance 
not only with respect to their role in the origin of World War II but also as a 
basis for understanding the Austrian crisis and the German relations to the 
Great Powers before the outbreak of the European War. The continuous narra- 
tive and the appendices, including a careful analytical list of documents and 
glossaries, make this source material a most valuable official publication. (U.S. 
Department of State Publications 3277 and 3548, 1949, 1220 and 1070 pages, 
$3.25 each.) 


Foreign Relations of the United States: Diplomatic Papers 1933. In this 
series of five volumes, there were recently published Volume II (The British 
Commonwealth, Europe, Near East and Africa) and Volume III (The Far 
East). These include many documents which still have a bearing on current 
events. Of special interest are various references to proposals by the United 
States for agreements which would eliminate trade grievances —e.g., Vol. I, 


* This Journal had the privilege to reprint in its previous issue, 1949, p. 242, 
the author’s remarks on arbitration. 
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p. 694: Spain; Vol. II, p. 766: Siam. It is easily understandable that in the fateful 
year of 1933, the actions of the Nazi government of Germany and of the Japanese 
in China consume a large proportion of the most revealing documentation. 
(U.S. Department of State Publications 3663 and 3508, 1949, 1031 and 794 pages, 
$3.50 and $2.75.) 


What to do about emergency labor disputes is a subject occupying increas- 
ingly more of the thinking and acting time of attorneys, arbitrators, and admin- 
istrators in the labor-management field. Illustrative of this growing interest 
are the following recent articles, each dealing with some aspect of this problem, 
written by men vitally interested in arriving at the optimum solution with the 
maximum good will all around. 

“Compulsory Arbitration of Labor Disputes Affecting Public Utilities” by 
Gilbert Nurick, Dickinson Law Review, Vol. LIV, January 1950, p. 127. This is 
a most interesting and comprehensive study. Although as a lawyer the author 
acknowledges that the proponents of compulsory arbitration might “make out 
a prima facie case,” he points out that its use tends to discourage free collective 
bargaining. He begins with a well-annotated, concise history of compulsory 
arbitration in the United States, but the most valuable and stimulating part of 
the article is its supplement —a summary of arguments for and against com- 
pulsory arbitration, with bibliography, in these categories: public interest, practi- 
cability, arbitration personnel, standards, right to strike, freedom of contract, 
effect on collective bargaining, governmental regulation, relative fairness and 
tendency toward state socialism. There is a fuller bibliography on constitutional 
questions and two references to broad treatments of the subject. This novel 
supplement provides comprehensive and authoritative source material representa- 
tive of diverse viewpoints. 

“Emergency Disputes Under the Railway Labor Act” by Herbert R. Northrup, 
Proceedings of the First Annual Meeting of the Industrial Relations Research 
Association (Milton Derber, Editor). Pointing out that Emergency Board pro- 
cedure under section 10 of the Act was “conceived as a last resort substitute 
for compulsory arbitration in settling critical cases” threatening interruption of 
interstate commerce, Mr. Northrup favors abolishing this section, in order that 
collective bargaining and voluntary arbitration might be facilitated instead. 

“What Should Be Done About Emergency Strikes?” by Ludwig Teller, 
Labor Law Journal, Vol. I, January 1950, p. 263.. The author lists five basic 
factors which should constitute the measuring rod in selecting methods to solve 
emergency strikes: 1) maintenance of our democratic society, 2) encouragement 
of collective bargaining, 3) desirability of the American free enterprise system, 
4) continued independence of American labor unions and 5) recognition that 
emergency strikes generally arise from the use of customary strike tactics; their 
danger lies in the type of situation in which they are employed. 

The author then considers compulsory arbitration as a commonly advanced 
solution, denying its value in the light of the foregoing because, for example, 
it “is a long step in the destruction of private initiative and our system of free 
private enterprise.” Furthermore, experience in places where compulsory arbitra- 

tion was employed has not been favorable. Mr. Teller believes that the emphasis 
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should be primarily upon the improvement of voluntary collective bargaining. 

With regard to government intervention — the least objectionable method of 
which Mr. Teller believes is seizure — policy involving emergency strikes should 
be flexible; there should be no intervention unless there is truly a national emer- 
gency; the Government should be motivated solely by a desire to operate the 
particular plant in the interest of the public; and during the period of inter- 
vention the parties should be urged to come to a voluntary agreement by private 
collective bargaining, aided possibly by non-political Government mediation. 
In that way, collective bargaining will be encouraged with neither management 
nor labor benefitting from intervention. 

After referring to various legislation — proposed and enacted — Mr. Teller 
concludes that in order to prevent the harm which strikes often cause to the 
nation’s economy, “we need to perfect the procedures of private collective bar- 
gaining and to rid them as far as possible of Government intervention.” 

“Mediation of Labor Disputes in Missouri Public Utilities” by Vance Julian, 
Labor Law Journal, Vol. I, December 1949, p. 185. The author points out in this 
factual presentation that the Act does not call for compulsory fact-finding. At 
least fifteen days before the expiration of a contract, the State Board of Media- 
ion requests the parties to adopt voluntary arbitration if a contract settlement 
has not been reached. If the parties fail to agree upon a renewal, the Board is 
to set up a public hearing panel. Each party has five days to name a member of 
the panel, the two so named to decide upon a third. Should the parties fail to 
make the appointments, the Board makes them. A time limit must be set for the 
hearings and may be extended only by agreement of the parties. Five days after 
the close of hearings, the panel must report its recommendations to the Governor. 
If either party refuses to be bound by the recommendations or if a strike is 
called, the Governor may take over the operation of the utility in the public 
interest. 

Of the 146 cases docketed under the Law, only five went to a compulsory public 
hearing panel: three were discharged before a decision was rendered and in 
two, the parties accepted the panel’s recommendations. Five cases went to vol- 
untary arbitration, and the rest resulted in a new contract or in an extension of 
the old one before the expiration date. 


“Administrative Law—the Commission Members’ Power to Utilize 
their Expert Knowledge in Evaluating Physical Facts to the End of 
Forming the Sole Support for their Award” by Jerome J. Klos, Wisconsin 
Law Review, January 1950, p. 130. The doctrine of McCarthy v. Sawyer-Good- 
man Co. (194 Wis. 198, 215 N.W. 824) recognizes that members of the Industrial 
Commission are expert triers of the facts and that it is up to them to appraise 
expert testimony which they may reject if it is contrary to their own knowledge. 
From this flowed court decisions upholding their power to find lay testimony 
more credible and constituting sufficient evidence for upholding the award. The 
McCarthy doctrine sanctions the use, but not the supplying, of the official’s expert 
knowledge to evaluate evidence in the record. 

Since the compensation claimant has the burden of proving the facts essential 
to the award, the problem, then, is to determine the point at which the causal 
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relationship between job and injury has been established. In this light, two cases 
seemingly indistinguishable but decided differently should be examined. In 
McDonald Co. v. Industrial Commission (250 Wis. 134, 26 N.W. 2d 165), 
there was a lack of supporting medical testimony as to cause and the court upheld 
the reversal of the Commission’s disability award. In Nash-Kelvinator Co. v. 
Industrial Commission (253 Wis. 618, 34 N.W. 2d 821), the court affirmed a 
like award which also lacked medical support. The Nash case thus applied the 
McCarthy doctrine while the McDonald case did not because of lack of evidence. 
Upon analysis, the two cases are not inconsistent in law, for they do have two 
distinguishing features: 1) relatively stronger causal inference value of the 
physical facts in the Nash case and 2) formal efforts exerted by counsel in the 
Nash case to introduce and prove those facts. In the McDonald case, the claimant 
offered merely his own single statement that he injured his back while rolling 
a log, but in the Nash case, claimant’s arm injury was proved by describing the 
operation of a 32-inch tongs, 5-pounds, 7-inch piece of metal under a constantly 
dropping air hammer, and the resulting recurring jolts to the arm and shoulder. 

Thus, turning to the lesson to be learned from the distinguishing elements in 
these two cases, the author concludes that counsel in a workmen’s compensation 
case should be extremely thorough in developing the physical facts of the em- 
ployment and injury, for proper handling of these facts may insure an award 
when the causal factor is at issue and the medical testimony can be adduced 
only in terms of possibilities of the causal relationship. The facts should be 
corroborated by outside witnesses where possible and, more important, all pos- 
sible inferences of cause should be alluded to. Similarly, the defense attorney 
must work out all latent counter-inferences. 


“Developments in the Law: Declaratory Judgments — 1941-1949,” Har- 
vard Law Review, Vol. 62, March 1949, pp. 787-883. Recognizing that the 
declaratory judgment has developed into “an integral part of the American 
scheme of judicial remedies,” this well-annotated law note is devoted to a broad 
study of this procedure. It is pointed out that disputes over an arbitration clause 
of a collective bargaining agreement appear not to be singled out for treatment 
different from that of disputes involving other types of contracts. Therefore, 
the courts will decide whether a dispute is arbitrable, and will also interpret an 
award or pronounce it valid. If the arbitration clause is held inapplicable, how- 
ever, the courts will then declare the rights and duties of the parties. “Because 
of the large role assumed by administrative agencies in collective bargaining, 
the rule of exhaustion of administrative remedies is an important element in 
determining the availability of declaratory relief. However, the rule appears to 
Present no problems peculiar to controversies arising out of collective bargaining 
agreements.” 


C.C.H. Dictionary of Labor Law Terms. A new language has been develop- 
ing alongside the development of labor law, and contributions have been made 
to it by statutes, judges, industrial techniques, picket lines and bargaining tables. 
In order for minds to meet on broad concepts, there must be a thorough under- 
standing of the terminology used so that the people involved attribute the same 


80 The Arbitration Journal 





meaning to words. The definitions included are based upon the tremendous body 
of current official labor law material, and hundreds of them have been spelled 
out in court and agency opinions reported in the publishers’ labor law publications, 
The much-needed Dictionary is in easy-to-use form and includes highly technical 
terms as well as those which must be understood for an intelligent appraisal of 
current events in labor-management relations. (Commerce Clearing House, 1949, 
94 pages, $1.00.) 


Staff Relations in the Civil Service. This is an interesting description of 
collective relations in Britain’s non-industrial civil service. Included is the “Civil 
Service Arbitration Agreement” which provides that “failing agreement by 
negotiation arbitration shall be open” to Government Departments on the one 
hand, and to recognized associations of civil servants on the other, on application 
by either party. A dispute may be reported by either side to the Minister of 
Labour for reference to arbitration by a three-man board made up of one man 
from each of two panels appointed by the Minister, the panels representing the 
Chancellor of the Exchequer and the civil service staff. The chairman is to be 
the President of the Industrial Court or, failing him, a person appointed by the 
Minister after consultation with the parties to the agreement and the other 
members. 

Claims covered by the agreement include those “affecting the emoluments, 
weekly hours of work and leave of classes of Civil Servants . . . and cases of 
individual officers.” The advantages of arbitration relative to its speed is ac- 
knowledged in the concluding provision: “We trust that arrangements may be 
made to secure that under normal conditions claims should be heard within one 
calendar month of the remit to the Tribunal.” (London: His Majesty’s Stationery 
Office, 1949, 44 pages, ninepence.) 





